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FOREWORD 


When the United States, in 1790, began its career as a nation, the legislatures, 
state and federal, stood high in public esteem. One of the chief reasons for this 
was the fact that, unlike most colonial governors and judges, the legislatures had 
been that part of the government most closely associated with and representative of 
popular sentiment and feeling for independence, even though not perhaps com- 
pletely representative of all classes. This place the legislatures continued to occupy 
for several decades thereafter. But subsequent to the high point of congressional 
power immediately following the Civil War, a rapid decline in legislative prestige 
and, to a limited extent, even in legislative power, occurred. This decline has 
continued even until today. The judiciary, state and federal, often vigorously 
asserted restraints over legislative power and activity, and the executive, together 
with the modern administrative agencies, often showed bold and resolute leadership 
ostensibly at least on behalf of the whole people, and in accord with the desires of 
the people, as contrasted with the sometimes less modern ideas of particularized 
geographical, social, and economic interests which allegedly dominated many legis- 
lative bodies. 

The causes for this decline in American legislative prestige and leadership are 
numerous and complex. Certainly one factor was various structural defects in the 
typical American legislature. For example, in the states the bicameral legislature 
ceased to serve any useful function. The second house there often seemed to have 
no other reason for existence than to delay or obstruct legislative action. Equally 
if not more important was the widespread feeling among the electorate that for 
various reasons the legislature had ceased to be truly representative of the wishes 
of all the people and had become frequently a tool for certain favored classes or in- 
terests. Substantially contributing to this feeling of nonrepresentation was the 
patent under or over representation of many localities in the state or federal legis- 
lature arising from the failure properly and periodically to reapportion the seats in 
that body. 

Two interdependent factors are involved in American legislative apportionment. 
First, there is the determination, on some basis such as population, for example, of 
the geographical, political, social, economic, or other unit, all the voters of which 
only shall be entitled to elect one or more representatives. These units may be states, 
counties, cities, precincts, wards, geographical districts, etc. Second, is the determina- 
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tion of how many representatives each such unit shall be entitled to have in each 
branch of the legislature. Frequently, of course, when two or more representatives 
are assigned to the unit, an attempt may be made to divide the unit itself into as 
many parts as there are representatives, on the basis of a single representative per 
district. 

The federai Constitution itself disposes of these problems for the Senate, but by 
requiring the House of Representatives to be apportioned among the states on the 
basis of population, it presents these issues in a particularly difficult form in the 
sensitive area of federal-state relationships. To what extent can and should Congress 
itself prescribe for the states apportionment in the House of Representatives? Con- 
gress has always fixed the total number of representatives each state shall have, but 
it has proceeded very cautiously in laying down any standards which the states must 
follow in apportioning and electing their respective allotments of representatives. 

The states, therefore, have had to solve both the problems of apportioning their 
representatives in the House of Representatives and of apportioning membership in 
the state legislatures. Unfortunately, these problems do not lend themselves to a 
simple, exact, mathematical solution. Mathematics, as Professor Willcox shows, can 
devise several equally sound methods, but the ultimate choice of one of these methods 
must be based upon other considerations—for example, political, social, economic, or 
geographic—depending on which formula one believes gives the most desirable 
form of representation. Agreement on which of and the extent to which these 
other more intangible factors (and even their nature) should be given weight is not 
easy to reach. 

Granted the lack of any single scientifically perfect solution, one can still find 
glaring injustices in many existing apportionments for both federal and state legis- 
latures. Examples of gross under or over representation among groups and dis- 
tricts in the same state are common, even where apportionment is constitutionally 
and allegedly based upon population. Remedies for failure properly to apportion 
are not easy to find. The courts are understandably reluctant to interfere and 
are not too well equipped to act. At most they can but invalidate an incorrect 


apportionment and cannot prescribe a proper one. The executive must tread cau- 


tiously in a matter peculiarly affecting the legislature, particularly where he may as 
well be accused of improper political motives as the legislators. The legislators 
themselves as recipients of the improper apportionment are not disposed to change 
the status quo, which they find so beneficial to them. The voters may be power- 
less to force action because of the very restrictions they seek to change. Even in 
the case of the House of Representatives, where perhaps Congress could, if it chose, 
take strong action, there seems little probability of such action and grave doubt as 
to its wisdom, feasibility, or proper form. Should or would Congress deny repre- 
sentation to a state it considered had improperly apportioned? Should or would 
Congress itself redistrict such a state? Even if Congress could constitutionally do 
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so, would it be desirable or helpful to have judicial review of state apportionments? 
The use of the modern administrative body of impartial experts may not commend 
itself. After all, the issues involved fundamentally are such that there are no experts, 
or perhaps the people—the voters and the legislators—are the experts. 

This symposium attempts to explore and discuss to some extent the various 
problems and issues and some of the solutions that have been adopted or proposed. 
Surely this is a subject fundamental to the successful operation of our state and 
federal governments in their present form. 

Rosert Kramer. 








GENERAL THEORY OF APPORTIONMENT 


ALFRED DE GrRaziA* 


Apportionment is the division of a population into constituencies whose electors 
are to be charged with the selection of public officers. Since it is difficult to know at 
all times, and to calculate in terms of, the precise number of actual voters, registered 
voters, or qualified electors in the districts created by apportionment, systems of 
apportionment commonly use the total population as the numerical basis of division. 
An example of an attempt to do otherwise is the unenforced second section of the 
Fourteenth Amendment to the Constitution of the United States. It decrees that 
any state restricting the adult male suffrage of its inhabitants shall have its allotment 
of seats in Congress reduced by the proportion of the restriction to the total adult 
male population of the state. 

To be inclusive in our concept of apportionment, we may regard constituencies 
of the whole state or nation as single-district apportionments, and we may also con- 
sider informal, non-legal divisions of the electorate as apportionments. However, 
it is gerera"'y understood that the central problems of apportionment arise from the 
determ on of the constituencies of legislative assemblies. Therefore, save in the 
case of a district of the whole state or nation, apportionment is invariably a recognition 
or solicitation of separatist groupings in a society. Some statesmen and writers, 
among them Rousseau, Gambetta, and a number of leading eighteenth century 
revolutionaries in America, England, and France, believed apportionment only a 
necessary evil. Forced to admit the demand and need for apportionment, they some- 
times tried to cancel its effects. For instance, the French Constitution of 1793, after 
providing territorial apportionment, solemnly declared that the “representatives 
elected in the departments are not representatives of a particular department, but of 
the entire nation, and they must not be given any mandate.” This miracle, however, 
did not appear. History could not have given hope of it then nor can it now. Ap- 
portionment ‘in some form remains an absolute requirement of representative gov- 
ernment. And apportionment is separatistic in design and effects, just as are other 
stages in the process of representation. 

Apportionment exchanges another important feature with the process of repre- 
sentation. A criterion of apportionment always contains a value. Representation is 
a relationship between a designated official and a citizen in which the actions of the 
official accord with the desires of the citizen. The relationship is a particular one, 


* A.B. 1939, Ph.D. 1948, University of Chicago. Associate Professor of Political Science, Brown 
University, since 1950. Visiting Associate Professor of Public Law and Government, Columbia University, 
1951-1952; and Research Associate, Harvard University, 1951-1952. Author, PusLic anp ReEpuBLic 
(1951); Human RELATIONS IN PuBLIC ADMINISTRATION (1949); and ELEMENTs OF PoLiTICAL ScIENCE 


(in press). Editor and translator, Roperro Micuers, Firsr Lectures in PoriticaL Sociotocy (1949). 
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varying among individuals, and no device of representation extends to all persons 
equally. Every step in the process of granting representation to a citizen or group 
of citizens is a controversial one. From the determination of who shall vote to the 
provisions for control of the representative after he has been elected, the process of 
representation is subjected to a struggle over values, so that ultimately the system 
of representation favors in each detail some citizens over others, or extracts for 
favorable attention in policy-making certain attributes of individuals rather than 
other attributes. No system of apportionment and no system of suffrage, balloting, 
or counting is neutral. The process of apportionment, like the other stages in the 
process of representation, is a point of entry for preferred social values. The existing 
system of apportionment, whether legal, illegal, or extra-legal, institutionalizes the 
values of some group in a society. 

An examination of the criteria by which constituencies are divided may clarify the 
meaning of the foregoing remarks. The criteria underlying a system of apportion- 
ment consist of one or more of the following: territorial surveys; governmental boun- 
daries; official bodies; functional divisions of the population; and free population 
alignments. Of these five criteria, territorial surveys are most common in modern 
times. “Artificial” areas are cut out of the map and their populations serve as con- 
stituencies. Historically this method of creating constituencies has been associated 
with the rise of egalitarian democracy.’ The territorial survey is resorted to in 
order to divide the population into contiguous districts composed of equal numbers 
of voters. Since this criterion is so widely used and involyes the most important cur- 
rent problems, its discussion may be postponed until the other criteria are described 
and analyzed. 

Apportionment by governmental boundaries is a part of all apportionment 
systems. The constituency of a nationally elective officer is the nation and the con- 
stituency of a local government executive is often the total electorate of his city or 
village. Thus the Argentine president is elected by direct popular vote of the 
nation; the American governor is elected by the voters of his state as a whole; and 
an American mayor is often elected by the total electorate of the city. This con- 
stituency of the whole is important politically if only because the officer acquires a 
large increment of prestige and authority from expressing sometimes the desires and 
sentiments of the collectivity of voters. Theodore Roosevelt wrote that “the executive 
is or ought to be peculiarly representative of the people as a whole.” 

Corporate or collegial bodies, such as the American state legislatures, also use the 
criterion of governmental boundaries in apportioning seats. A favored device of 
early American state governments was to apportion seats solely according to the 
county and town boundaries in one or both houses of the state legislature. This 
procedure was abandoned in most state governments, since it invariably and openly 

? ALFRED DE GRAZIA, PUBLIC AND REPUBLIC 24, 26, 49, 106-108 (1951). 


® THEODORE ROOSEVELT—AUTOBIOGRAPHY 306 (1919). 
* Ropert Luce, LecisLative Principces cc. XV-XVII (1930). 
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worked to the disadvantage of governmental units of heavy population density. 
Yet it is well to note that in a number of cases where the major criterion of appor- 
tionment is the territorial survey, the law may require some attention to the boun- 
daries of existing units of government in drawing district lines.* 

In late medieval times, governmental boundaries were the favored criteria in the 
representative governments that were then developing. In England corporate towns 
or boroughs that were so privileged by royal grant and the historic counties were 
each entitled to send two members to the House of Commons. Federal governments 
such as the United States are outstanding exemplifications of the use of govern- 
mental boundaries. Each state in the American union is authorized two United 
States senators, regardless of size or population. Until the passage of the Seven- 
teenth Amendment, the criterion of governmental boundaries was supplemented by 
the requirement of election by the state legislatures. 

Election by the state legislature constituted a second criterion of apportionment 
which overlapped with the state-wide character of the office. It could be called 
apportionment in terms of official bodies. The apportionment of the American 
Senate was not unique in this respect, however. The electoral college that serves 
in law as the constituency of the president is another example of such an official 
body. However, whereas the state legislatures were standing bodies, the electoral 
college is an ad hoc agency, created specifically to elect the president. Both the 
permanent and ad hoc types are found as the electing agents elsewhere. The French 
system of indirect elections of the national Senate and of the present day Council 
of the Republic have been founded upon electoral colleges composed of various 
officials and persons designated by local councils. The French system took much 
of its original inspiration from Condorcet who was an admirer of the American 
system of electing the president. The criterion used to create the apportionment 
is that the electors be previously designated to an agency charged with the elective 
function. When creating such special constituencies of a collegial body, the ex- 
pectation is that the new constituencies will differ remarkably from their own con- 
stituencies, that they will be less rash, more discerning, and more knowledgeable. 
However, many more executive leaders or single officials are elected indirectly than 
are collegial bodies. The English prime minister, the European premiers, the 
burgermeisters, and the town managers are examples. The double apportionment 
of constituencies required of the indirect election of each member of a collegial 
body seems most often to be uneconomical and cumbersome, apart from its unpopu- 
lar slant. Hence the ad hoc form is rarely used. More common is the use of a 
lower house to elect an upper house, or to create cabinets and councils, as exemplified 
so abundantly in the Russian hierarchy of soviets and presidia. 

A fourth criterion by which constituencies may be cut out of a given popu- 
lation is by functional divisions. Functional groupings are non-territorial aggregates 


‘8 THe Book oF THE STATES 121-124 (1950-1951). 
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of persons who share social or economic interests. The degree of cohesion of the 
aggregates may vary widely, and different systems of apportionment of a functional 
kind make differing allowances for such varying cohesion. Thus, an ancient and 
persisting example of apportionment is by social estates. The early parliaments of 
the thirteenth century included, besides the commons, the estates of the nobility 
and clergy, sometimes organized separately and sometimes together. A fairly rigid 
class system stratified the population for purposes of apportionment. A much looser 
type of recognition of functional differences in apportionment is that which assigns 
representatives to localities on the basis of the amount of taxes the locality pays. 
For example, under the French Constitution of 1793 each department was allotted 
a basic minimum of representatives in the National Assembly, then allotted addi- 
tional seats according to its population, and finally allotted seats according to the total 
taxes it paid. This last provision of the Constitution benefited the wealthier regions, 
and presumably indirectly the wealthier classes. In South Carolina from 1808 until 
the Civil War, a system quite similar prevailed in the apportionment for the lower 
house. One-half the total delegates were assigned to the districts and parishes in 
proportion to the whole population and the other half in proportion to the average 
of taxes paid for the ten years preceding the decennial reapportionments.® The pre- 
World War I Prussian system of apportionment assigned representation on the basis of 
taxation also. The largest taxpayers, paying one-third of the total taxes, obtained the 
right to elect one third of the delegates to the Landtag, the middle tax-paying group 
another third, and the lowest another third. The top group consisted of about 6 
per cent of the total electorate. In the American Constitutional Convention of 1787, 
consideration was given to the possibility of allocating representation according to 
the taxes paid by a state, but, partly because tax-paying areas were believed to coincide 
with areas of high population density, population was chosen as the basis for repre- 
sentation.® 

Many other forms of apportionment based on functional groups have been em- 
ployed. Not only estates and tax-paying groups but also nationality groups, uni- 
versity groups, professional groups, factory groups, and general occupational groups 
have been used as the criteria. Thus in Moravia, after World War I, the Germans 
and Czechs were given each a number of seats and cross-nationality voting was for- 
bidden, and Turks and Jews were represented specially in the Greek Parliament. 
The English universities used to be represented by their own constituencies, as did 
William and Mary College once in the United States. Professional groups have 
sent representatives to the Greek, Hungarian, and Italian legislatures at one 
time and the practice continues in Ireland and Portugal. Russian factories until 
1936 sent delegates to the local soviets or councils, that in turn elected the delegates 
to higher councils. Under the Fascist regime in Italy, the Chamber of Corporations 


®5C. S. Boucher, Sectionalism, Representation, and the Electoral Question in Ante-Bellum South Caro- 


lina, 1V WasuincTon University Stupies II (1916). 
® I] Recorps OF THE FEDERAL CONVENTION OF 1787 582, 587 (Max Farrand ed. 1937). 
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was a national legislature based on constituencies composed of major occupations. 
This was the most complete attempt to this date to practice functional apportion- 
ment exclusive of territorial influences. The closest legal approximation to the 
Fascist Chamber in America has been the various authorities acting under the 
National Industrial Recovery Administration that, from 1933 to 1935, gave certain 
powers over prices, wage and work standards, and fair trade practices to groups 
composed of the delegates of the various firms of different industries. 

A final criterion of apportionment is free population alignments. Advocates of 
this criterion deem it unjust to force constituencies out of social criteria such as 
geography or social estate or property. Rather, individuals ought themselves to 
choose their constituency according to whatever their dominant motive may be at 
the time of casting their ballot. This criterion is basic to systems of proportional 
representation, wherein the free and personal apportionment is joined with a multi- 
member district and a preferential vote to permit the representation of any group 
that achieves a quota of votes roughly equivalent to the total district vote divided 
by the number of seats to be filled. The criterion cannot be employed in majority 
elections. Election of several representatives at large, in which the constituency for 
a legislature is a single electorate in its entirety, produces generally a monopoly 
representation of the major political grouping of the geographical constituency. 
Hence it does not differ from territorial apportionment. The anti-territorial char- 
acteristics of free apportionment have not been sufficiently realized. J. Francis 
Fisher, an early American inventor of a system of proportional representation, de- 
clared that “it is not land, nor the owners of it, who form our constituencies, but 
the citizens generally; and that the opinions, principles, and interests of the people, 
which really ought to find expression in their representatives, can never be expected 
to conform to any possible territorial division.” But in fact neither the free ap- 
portionment of proportional representation, nor any other system of apportion- 
ment has been able, in law or in practice, to dissolve the territorial basis for 
apportionment. A closer scrutiny of territorial apportionment may reveal the foun- 
dations of its strength. 

Apportionment by territorial survey, it was noted earlier, has replaced govern- 
mental boundaries as the prevailing criterion of apportionment. The survey method 
historically increased in use as individualism increased. The English Levellers of 
the mid-seventeenth century were the first to demand a mathematical subdivision of 
the nation into election districts of equal population. The merchant and commercial 
classes did help to break the monopoly over representative government exercised from 
the thirteenth to the eighteenth centuries by the landed nobility and the untitled land- 
lords, but they did not rationalize the representative system. The egalitarian demo- 
crats as typified by the Levellers did. The egalitarian democrats, with many sup- 
ports of middle class origin to be sure, espoused a theory of representation that cul- 


™Twe DEGRADATION OF Our REPRESENTATIVE SySTEM AND ITs REFORM 48 (1863). 
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minated in the individualism of the advocates of proportional representation like 
Fisher and John Stuart Mill. 

But the egalitarian democrats never went so far «s their intellectual leaders, for 
their interest base was in agrarianism. Thomas Jefferson, it must be remembered, 
was a physiocrat, an agrarian, and then an advocate of individual representation 
based on the territorial survey. Territorial representation, with equal representation 
to all men, was the ideal formula for a democratic rural society and was espoused as 
such by early nineteenth century democrats in America and elsewhere. “Equal 
representation,” wrote Jefferson to King on November 19, 1819, “is so fundamental 
a principle in a true republic that no prejudices can justify its violation because 
the prejudices themselves cannot be justified.”"* We cannot now know whether 
Jefferson’s equally vehement agrarianism and dislike of cities would have changed 
his mind, when faced with the necessity either of carrying out the principle of equal 
representation and weakening the agrarian interest or else maintaining the pre- 
ponderance of the agrarian element and violating his theory of representation. 

Apart from its ultimate unagrarian operation when the cities had grown, ap- 
portionment by territorial survey, arising as it did out of the demands for individual 
equality, did some damage to localism. To maximize local influences, apportion- 
ment ought to be based on local units of government, as was originally the case in 
a number of American states and is presently the case in several. Then all the 
electorate in a given locale, who are possessed already of a degree of solidarity from 
economic, social, and political causes, will project that solidarity into the national 
or state legislature and reinforce it thereby. Since many “natural” units of local 
government are divided or combined in the geometry of apportionment, the full im- 
pact of localism on state or national legislatures is less than it might otherwise be. 
Nevertheless, territorial surveys that produce, in the language of the Congressional 
Apportionment Act of 1842 and other enactments, a “contiguous and compact terri- 
tory containing as nearly as practicable an equal number of inhabitants,”® will pro- 
vide a considerable reflection of local interests. Although the representative will not 
be a mirror of the neighborhood, of what the Italians call “campanilismo” and the 
Germans “kirchturmspolitik,” the mirroring, as the history of representation shows, 
will be vivid enough to cause widespread protests against the loss of a national in- 
terest. 

And when the representatives, chosen from an apportionment by territorial 
survey, convene in a legislature, inevitably a number of them will form blocs 
that reflect not only their individual localities, but also more general local interests, 
regions, and sections. These interests will be reflected in the policies of the state or 
national legislature and the politics of the government. Every American state 
with any considerable urban population has undergone protracted conflict between 

® Archives of the Huntington Library, San Marino, California; quoted by Robert de Vore, “Gallery 


Glimpses,” Washington Post, April 4, 1943, p. 48. 
®5 Srat. 491 (1842). 
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rural and urban blocs, often regardless of party lines. Other countries have had the 
same experience. The representatives of the old counties of England fought the 
borough representatives during the great reapportionment struggles, adding a rural 
versus urban conflict to the larger conflict over the inequzlity of apportionment ac- 
cording to populaticn..° The French country interest has frequently ganged up 
against Paris and the cities in apportionment struggles." In Norway, one long 
struggle between rural and urban representatives resulted in a compromise that 
placed a fixed apportionment of rural (100) and urban (50) districts into the 
constitution itself. 

One cannot expect more generally satisfying results from systems of apportion- 
ment other than the territorial survey. Under all systems of apportionment, what- 
ever the criterion used, some influential groupings in the population and some 
strong partisan interests will find themselves at odds with the status quo and in- 
clined either to demand changes in the existing system or to work out their own 
apportionment schemes outside the law. However, there is little doubt that a flagrant 
contradiction between law and practice, such as exists between the legally stipulated 
criteria of apportionment and the actual apportionment in a number of American 
states, causes great moral uneasiness and discontent. It is one thing to say that any 
apportionment system favors some interest or attitude over another, and quite an- 
other thing to assert that every kind of manipulation of apportionment is merely 
another way of accomplishing this fact, and has no important moral consequences. 

American state legislatures, which in this way scarcely vary from many other 
legislatures elsewhere, have often relied upon rotten boroughs and gerrymandering 
to preserve the existing proportions of seats or to increase the proportion of seats 
held by a single party or faction. Rotten boroughs are historical accidents that 
give disproportionate weight to the votes of a thinly populated district in relation 
to a thickly populated one, despite a prevailing belief that apportionment should be 
on the basis of equal populations. Although the American Senate satisfies the first 
requirement of the rotten borough it does not satisfy the second, for the Senate 
was never supposed to be based on the principle of equal populations. But rotten 
boroughs are found in American states, the legislatures of which have failed to 
carry out periodic reapportionments in order to adjust the size of districts to popula- 
tion changes. The most populous state legislative district in Illinois, for example, is 
about three times the population of the average district, owing to the legislature’s 
failure since 1g01 to carry out the apportionment procedure prescribed in the state 
constitution.’? 

Gerrymandering, on the other hand, is a positive act of malapportionment. It 
is a violation or evasion of law or tradition. Its special character emanates not from 
being a biased apportionment (for all apportionments are “biased”), but from its 

2° De Grazia, op. cit. supra note 1, at 49. 


11G. La CHAPELLE, Les Rfcimrs ELecToraux (1934). 
12 Harotp F. GosNeELL, Democracy: THE THRESHOLD OF FREEDOM 178 (1948). 
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disharmony with the legal or conventional order. Any system of apportionment 
may be gerrymandered, although some systems, much as the free apportionment of 
proportional representation, are more difficult to gerrymander than others. The 
gerrymander most commonly observed in American politics understandably affects 
the prevailing system of apportionment by territorial survey. A particular gerry- 
mander of a territorial apportionment may violate the stipulated condition that dis- 
trict populations be equal or that district boundaries be drawn solely with reference 
to enclosing a contiguous area and population or both. The objective of a gerry- 
mander is to maximize the number of districts returning safe majorities for the 
apportioning group and to minimize the number of districts returning safe ma- 
jorities for the opposition party or faction. The gerrymandering group usually seeks 
to draw district boundaries in a way that wili concentrate its opponents’ votes in as 
few districts as possible and will spread its own dependable majorities over as many 
districts as possible. Hence the success of a gerrymander depends upon an accurate 
knowledge of past voting behavior in the various constituencies and a reliable pre- 
diction about voting behavior in the future. Extreme gerrymanders, maximizing 
the predictive ability of the dominant faction, are usually prevented not only by 
various legal provisions but also by the erring legislators’ consciences that provide 
generally some modicum of shame and by their fears of exciting too great a popular 
resentment. 

Shame and fears notwithstanding, the temptation to gerrymander or encourage 
rotten boroughs is always present in a legislature, as succeeding articles in this sym- 
posium will show.’* The gerrymander and rotten boroughs are perversions of 
established legal and ideological principle, it is well to emphasize here, and can be 
distinguished readily from the more general struggle to achieve social values, of which 
the process of apportionment forms part. For instance, the debates in legislatures 
over the different mathematical techniques of accomplishing apportionments are not 
of the same moral stature. It is known that difficulties occur in apportioning seats 
to any legislature in which the number of seats is fixed. In the American Congress, 
for example, heated argument has arisen over the problem of assigning each state 
the proper quota of seats from the 435 available. What to do with the surplus votes 
in each state that simple arithmetic division leaves standing is the crucial question. 
As will be shown below, at least five different techniques can be used: the method 
of smallest divisors, of the harmonic mean, of equal proportions, of major fractions, 
and of greatest divisors.'* Each technique of apportionment benefits some states 
and hurts others. But the point here is that disagreement over the technique to be 
chosen, although it exhibits often the same play of interests as is displayed in debates 
over gerrymandering or the general criteria of apportionment, is on a different plane 
of values. For here, even given a principle of apportionment to which all would 


18 Todd, The Apportionment Problem Faced by the States, infra. 
14 Willcox, Last Words on the Apportionment Problem, and Schmeckebier, The Method of Equal 
Proportions, infra, and cf. SCHMECKEBIER, CONGRESSIONAL APPORTIONMENT (1941). 
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agree if they could, mathematical social science cannot provide an exact formula in 
accord with one principle. Such disagreement, therefore, may be regarded as a 
legitimate contest, to be tolerated as morally different from the contests occurring 
over malapportionment and the criteria for basic apportionment. 

The chief problem of reapportionment centers about keeping such legitimate 
disagreement within bounds. When legislators are responsible directly for reap- 
portionment, they tend to enlarge the scope of dispute beyond the inevitable mini- 
mum. Hence reapportionment is increasingly being entrusted to less involved per- 
sonnel. The several techniques of achieving this greater objectivity will be described 
in succeeding articles. Among them are included the constitutional prescription of 


the apportionment itself; the constitutional prescription of the exact criteria and 


timing of apportionment; the standing legislative enactment that is quasi-self- 
executory; the standing legislative enactment that permits the executive to apportion 
if the legislature fails to take action; the initiative and referendum; the political 
executive apportionment under constitutional or legislative authority; and the non- 
political administrative apportionment or judicial apportionment under constitutional 
or legislative authority. All these techniques deny with reason that the legislature’s 
conscience will suffice to provide a necessary reapportionment according to established 
and accepted criteria. 

The act of apportionment, to summarize the preceding discussion, consists of the 
postulation of certain basic values as ones deserving disproportionate influence in the 
scheme of representative government, and of carrying them into effect in the di- 
vision of constituencies. The several criteria and sub-criteria that may be used in 
any system of apportionment aim at long-range determination of the policy product 
of the government. Conflicting social groups and individual philosophies work 
constantly to preserve or change the established basis of apportionment. Basic 
changes in criteria of apportionment are part of the great historical revolutions. 
When struggle occurs in defiance of established canons, as in the cases of rotten 
boroughs and gerrymandering, it excites and fosters on both sides a kind of morality 
and behavior that tends to weaken the existing legal order. A basic rule of the game 
is being violated. When the struggle extends to the minor benefits of particular 
techniques of making an agreed-upon apportionment, only minor moral conse- 
quences are involved. This minor conflict of values can be prevented from spread- 
ing by various devices to remove temptations from reapportionment. Still the 
outstanding fact remains that no act of apportionment, legal or illegal, is neutral 
with respect to all men. 

This fact is clear even if apportionment is taken to include only the formal or 
legal apportioning decisions taken by agencies of the state, such as the legislature. 
The fact is more meaningful if one considers the unofficial apportioning that con- 
stantly occurs in a society. Whatever the legal system of apportionment, other 
criteria will enter the system and modify it. For example, a legislature based 
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solely on territorial apportionment will represent a sense of the total community 
in various ways. Although there may be some truth in the allegation that legis- 
latures are separatistic by nature, it is nevertheless true in some respects that the 
individual legislators are part of the total society, have enduring connections 
with it, and are compelled by such internal compulsions and by the external forces 
contained in the pressures from their constituencies and other constituencies and 
persons to act in terms of some state-wide or national consensus. Similarly, although 
a territorial survey may be made without regard to any principle save territorial 
contiguity and equality of population, other interests will make themselves felt. 
The most conspicuous example of such interests in American experience is the 
pressure group and its lobby. The lobby, practically viewed, is based on a functional 
constituency, self-apportioned; the numerous lobbies of a complex society are repre- 
sentative of groups denied the status of legal constituencies.’® 

Also, the political process, reacting to the legal system of apportionment, sub- 
apportions the people of a society. For example the technique of a balanced 
ticket, so common in American politics, overcomes the local territorial effects of the 
apportionment by survey by recognizing functional groupings in the society and 
apportioning candidates among them. Thus, within a given territorial district, a 
balanced ticket may include, as candidates for the various offices to be filled, persons 
from certain occupational groups, religions, income levels, nationalities, and right or 
left wing minorities. As it has developed historically, the territorial survey type of 


apportionment has granted, certainly, a disproportionate emphasis to localisms and 


especially to local property interests, but it has also been a rather loose kind of 
apportionment by contrast to other types and has permitted other criteria to be 
developed within its confines. 

The unofficial apportionment that occurs within the legal system of apportionment 
is not the only change any legal system may be expected to undergo. Habituating 
themselves to the requirements of the law, various interests may work into the terri- 
torial system itself and derive benefit therefrom. A prominent historical example 
is the entrance of the commercial classes in England into the territorial apportion- 
ment system through the purchase of land.’® By the time the rotten boroughs of 
England were eliminated in the nineteenth century, the major commercial interests 
were fairly well spoken for from seats in the Commons that they had previously 
acquired by purchase. And the House of Lords was composed in part of men who 
had risen in commerce and industry and had been granted titles for one reason 
or another. The present interests of the urban centers of the American states are 
diffuse and only indirectly involved in the rotten borough condition, so it cannot 
be expected that they would become engaged in a direct intervention in country 
elections. Yet the urban interests are not rendered helpless by malapportionment and 


‘SE. PenpLeton Herrinc, Group REPRESENTATION BEForE ConGRreEss 47, 50 (1929). 
*6T W. E. H. Lecxy, A History or ENGLAND IN THE EIGHTEENTH CENTURY 250 (1888). 
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actually an urban political organization often bargains effectively for the city’s 
interests with the rural representatives. 

To suggest another case in which one type of apportionment may be trans- 
formed into another type by external forces, one may point to the careers of various 
kinds of proportional representation. Whereas the nineteenth century inventors of 
proportional representation viewed their work as fostering individualism and free- 


dom of action in representative government, a major consequence of proportional 
representation has been the increase in cohesiveness of political groupings. Every 
effort is exerted to organize and discipline a quota of voters. The Europeans, with 
their list of systems of proportional representation, have faced this fact and radically 
reduced non-partisanship in elections.’” 

Finally, it must be realized that, since apportionment is only one stage of the 
process of representation, values that are blocked entrance into politics on that level 
may seek and find other levels at which they may enter and be counted. To illustrate 
what is meant by this point, we may depict the various levels of the process of repre- 
sentation at which the substitution of a value denied elsewhere may occur. A 
group of small businessmen, engaged in commerce and trade, would tend over a 
period of time to favor a system of apportionment, which, while in part based on 
territorial survey, would provide some disproportionate influence to those who pay 
more than average taxes. An arrangement such as that contained in the French 
Constitution of 1793 or the pre-World War Prussian system might be satisfactory. 
But if this were denied them, they could seek other means of influencing the structure 
of the representative system. They might seek property, tax, residence, or educa- 
tional restrictions on the franchise. They might fight vigorously against limiting 
the franchise to land-holders. They might agitate also against limiting legislative 
candidacies to possessors of land, but might favor limiting candidacies to property- 
holders. They might seek to place all major financial officers of the government 
upon the ballot, rather than limiting the election to top political officers alone. 
They might not favor strongly the secret ballot, since secrecy would deny them 
the opportunity to form opinions about the votes of those economically dependent 
upon them. .They might well be puzzled by the kind of election system to prefer, 
since the workings of the majority system depend so much on the character of the 
franchise and the party system. Under a severely limited franchise, they might well 
prefer a majority or plurality system of election, as did the American merchants of 
the Revolutionary Period. On the other hand, they would be generally unfavorable 
to any system that could allow more numerous groups than they to possess man- 
dated or instructed representatives, whether such a system be of the plurality type 
or of proportional representation. They might well favor any or all of the numerous 
devices to limit the election system to certain kinds of decisions. Thus they might 


*7F. A. HeERMENS, Democracy or AnarcHy? <A Srupy or ProporTiONAL REPRESENTATION (1941). 
Compare the defense of PR by G. H. Hallet, Is Proportional Representation a Trojan Horse?, V1 Soctar 
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prefer financial referenda if experience demonstrated such referenda to be free of 
mass controls. They might also favor bicameralism, uninstructed representatives, 
checking organs of government such as an appointed judiciary, or other devices to 
mitigate the effects of a universal suffrage. In short, every step of the process of 
representation would present arrangements that might or might not be specially 
arranged to their advantage. Other social interests, such as a group of coal miners 
or a learned profession, might behave similarly. History, to be sure, rarely shows 
cases of such complete addiction of any specific group to the total process of repre- 
sentation, but numerous groups have behaved analogously to the hypothetical case 
with respect to several stages.’* And at any given point in time, when one examines 


the struggle centered about any particular feature of representative government, he 
finds a welter of interests engaged in determining the shape an existing or pro- 
posed channel of influence is to assume. It is in this sense that apportionment must 
take its place alongside numerous other variables that all together determine the 
long-range policy output of the government. 


*8 J, HocaNn, ELBcTIONS AND REPRESENTATION (1945); I and II Kart Braunias, DAs PARLAMENTARISCHE 
WaAHLRECHT (1932); I and II Epwarp anp Annie G. Porritt, THE UnREFoRMED House of CoMMONS 
(1903); Kirk H. Porter, A History or SuFFRAGE IN THE UNiTED States (1918); Luce, op. cit. supra 
note 3. 





CONGRESSIONAL APPORTIONMENT—PAST, 
PRESENT, AND FUTURE 


EMANUEL CELLER* 


INTRODUCTION 

From the debates of the Constitutional Convention to those of the present Con- 
gress the question of congressional apportionment has been one of the most dis- 
cussed problems in our national legislature. A mere reading of the debates on this 
question of apportionment reveals the conflicting interests of the large and small states 
and the extent to which partisan politics permeates the entire problem. 

Our founding fathers believed they had obtained a solution to the conflict of in- 
terests of the large and small states in the compromise of equal representation in the 
Senate coupled with representation according to population in the House of Repre- 
sentatives. 

However, the history of apportionment in the House of Representatives up to the 
present day clearly indicates that the solution of our founding fathers was just a 
compromise and not a real solution. 

ConsTITUTIONAL REQUIREMENTS AND Existinc Law 

Article I, Section 2, paragraph 3, of the United States Constitution as amended 
by the Fourteenth Amendment provides that: 

Representatives shall be apportioned among the several states according to their re- 
spective numbers, counting the whole number of persons in each state, excluding Indians 


not taxed. 
The actual enumeration shall be made within three years after the first meeting of the 


congress of the United States, and within every subsequent term of ten years, in such 
manner as they shall by law direct. 


Thus the Constitution provides for the apportionment of representatives upon the 
census of population. While it does not state that a new apportionment is mandatory 
after each census, it appears that such a requirement may be inferred. The action 
of the Congress in providing for a new apportionment after each census except in the 
case of the census of 1920 supports such a conclusion. 

The right of Congress to regulate the apportionment of representatives and the 
redistricting of congressional districts stems from the provision in the Constitution 
providing that the times, places, and manner of holding elections for Senators and 
Representatives shall be determined by the state legislatures subject to action by the 
Congress.’ In its attempts to solve the problem of apportionment the Congress until 

* Member of the bar of the state of New York. Representative in Congress from the state of New 


York. Chairman, Committee on the Judiciary, House of Representatives. 
U.S. Consr. Art. I, §4. 
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1842 limited the exercise of its legislative power to changing the size of the House 
and left the election of its members from districts to the uncontrolled action of the 
various state legislatures. From 1842 to 1929 Congress not only legislated on the size 
of the House of Representatives but also, at various times, established standards for 
the election of its members from congressional districts. 

In 1929 Congress, mindful of its failure to reapportion after the census of 1920, 
concentrated its efforts upon the avoidance of such a failure in the future. It enacted 
a plan for automatic reapportionment which is the existing law with minor amend- 
ments. 

Under the existing law the apportioning of the membership of the House of 
Representatives is automatic. The president is required to submit to the Congress 
on the first day of its convening or within a week thereafter, a statement showing 
the number of representatives each state is entitled to have on the basis of the decen- 
nial census of population. These figures which are presented to the Congress are 
based upon the statutory requirements that the size of the House will be 435 mem- 
bers and that the method of computation used is the method of equal proportions. 

Unless the Congress changes either the size of the House or the method of com- 
putation, the law requires that within 15 calendar days after the reception of the 
president's message by the Congress, the Clerk of the House of Representatives shall 
submit to the governor of each of the states a certificate of the number of repre- 
sentatives that state is entitled to have in the ensuing Congress. 

That procedure was followed in 1950 and the apportionment therein is the basis 
for current action by state legislatures.® 

The existing statute further provides that until a state is redistricted in a manner 
provided by its laws after any apportionment, the representatives to which the state 
is entitled shall be elected in the following manner: (1) If there is no change in the 
number of representatives, they shall be elected from districts then prescribed by the 
law and if any run at large they shall continue to be so elected; (2) if there is an 
increase in the number of representatives, then these additional representatives run 
at large and the others are elected from the then prescribed districts; (3) if there is a 
decrease in the number of representatives but the number of districts is equal to such 
decreased number, then they shall be elected from the districts; (4) if the number of 
representatives is decreased but the number of districts is less than the number of 
representatives, then the excess of representatives are to be elected at large and the 
others from the existing districts; and (5) if the number of representatives is de- 
creased and the number of districts in the state exceeds that number, then all are 
elected at large. It should be noted however that the Congress may at any time 
change the statutory provisions. 

Furthermore the constitutional right of each House to be the judge of the elections 
and qualifications of its own members should be borne in mind. 

? 46 Stat. 21 (1929); 55 Stat. 761 (1941), 2 U.S.C. §2a (Supp. 1950). 
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For many years the Congress escaped the full impact of the apportionment prob- 
lem by enactments increasing the size of the House of Representatives. Those states 
that lose seats are naturally disposed to support legislation to increase the size of the 
House so that they would not lose their representation. 

Article I, Section 2 of the Constitution specified the number of representatives 
that each of the 13 states was entitled to. The total of that allotment was 65 mem- 
bers. ‘That apportionment has often been called the constitutional apportionment. 

After the first census of 1790, which met the requirement of Section 2, Article 
III of the Constitution, Congress passed an apportionment bill. It is interesting 
to note in passing that the bill was the object of the first presidential veto. After 
a motion to override the veto had failed, a new bill, obviating the presidential ob- 
jections, was enacted.> That act fixed the membership of the House at 105 under 
a ratio of one representative for every 33,000 persons; all fractions in that quota were 
disregarded. It further allotted a number of representatives for each state. 

The next apportionment act after the second census in 1800 provided a House 
consisting of 141 members with a ratio of one for every 33,000 individuals.® It 
maintained the practice of disregarding all fractions in the quota. 

In 1811 the third apportionment bill altered the ratio to 35,000 and allotted mem- 
bers to the several states so that the total was 181." 

The apportionment act enacted after the fourth census of 1820 provided for quotas 
which totaled 212 members under a ratio of 40,000.° 

The act of May 22, 1832, which was based upon the fifth census of 1830, increased 
the ratio to 47,700, which resulted in a House of 240 members.” 

After the sixth census of 1840 the Congress altered the procedure of its predeces- 
sors. The apportionment act of 1842 established a ratio of 70,680 for each member 
and provided further “one additional representative for each State having a fraction 
greater than one moiety of the said ratio.” Under the specified method of computa- 
tion the total membership of the House was reduced to 223 which was the total 
number of representatives specified in the act.’ 

The reduction in membership from 1832 was 17 but since 2 new states with 4 
members were included, the membership of the previously admitted states was re- 
duced by 21. After the census of 1850 the Congress adopted what is generally known 
as the Vinton method, under which the population of the country was divided by the 
number of members of the House, resulting in the number of persons for each dis- 
trict. Then that figure was divided into the population of each state in order to 
give the exact quota for each state. Then each state was assigned one representative 
to meet the constitutional requirement after which a representative was allotted to 
each of the other states for each whole number in its exact quota. The unassigned 


® 1 Srat. 253 (1792). *2 Star. 128 (1803). 72 Star. 669 (1811). 
®3 Srat. 651 (1822). ° 4 Star. 516 (1832). 195 Strat. 491 (1842). 








CoNGRESSIONAL APPORTIONMENT 271 


representatives were then allotted in order to the states having the highest fractions." 
The act fixed the size of the House at 233. 

An attempt was made to fix the size of the House at 233 until the next apportion- 
ment, but a change occurred in 1852 when the size was increased to 234 with the 
provision that it should revert to 233 at the next apportionment.’” 

The attempt to limit the size of the House failed with the changes enacted in 
1862.18 This act of 1862 fixed the number of representatives at 241. 

The act of February 2, 1872'* continued the Vinton method and fixed the 
size of the House at 283. 

The apportionment act of February 25, 1882'° provided for a membership in the 
House of 325 and specified the number assigned to each state, following the Vinton 
method. 

The act of February 7, 1891'® provided for a House of 356 members, again em- 
ploying the Vinton method. 

In January of 1gor an apportionment act’? increased the number of members 
to 386 and allotted them under the Vinton method. 

The apportionment act of 19117 fixed the House at 433 members, with the pro- 
viso that should Arizona or New Mexico be admitted prior to the next apportion- 
ment it would be entitled to one representative. The admittance of both of these 
states subsequently raised the membership figure to 435. In this act the House 
adopted a new method of computation, popularly called “major fractions.” 

After the fourteenth census in 1920 serious question was raised as to the accuracy 
of the census figures. The net result was that no reapportionment occurred although 
some attempts were made. In all, 42 bills were introduced in the House of Repre- 
sentatives but none passed. 

In 1928 an attempt was made to pass an automatic apportionment bill, but 
without success. 

In June of 1929 an act’® was passed which provided for an apportionment under: 
(1) the method of the last preceding apportionment; (2) the method of major 
fractions; and (3) the method of equal proportions. It provided that the president 
should submit to the Congress the apportionment population of every state showing 
the apportionment for each state according to the then existing membership of the 
House under each of the three methods. Then if the Congress did not enact a new 
act, each state was entitled in the second succeeding Congress and each subsequent 
Congress thereafter to the number of representatives shown by the method used in 
the last preceding census. 

The requirements of the reapportionment act of 1929 were complied with in 
December, 1930 and the Congress took no action. Since the method used in the last 


preceding apportionment in 1910 was that of major fractions that method was fol- 
lowed. There was no change in the size of the House. 


129 Srat. 432 (1850). 810 Stat. 25 (1852). 18 12 Strat. 353 (1862). 
1417 SraT. 28 (1872). 18 22 Stat. 5 (1882). 48 26 Star. 735 (1891). 
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Due to the enactment of the Twentieth Amendment, it was impossible for the 
president in 1940 to comply with the requirements of the act of 1929 to submit a re- 
port since the census had not been taken in January of 1940. Remedial legislation 
was enacted” by requiring the report to be submitted within one week of the begin- 
ning of the first session of the Seventy-seventh Congress, and each fifth Congress 


thereafter. 

The automatic reapportionment act of 1929 was amended in 1941 by changing 
the method to that of equal proportions.” 

The President transmitted a reapportionment message to the Eighty-second Con- 
gress on January 9, 1951."* At the present time the Congress has taken no action on 
the census of 1950 so that the size of the House remains 435 under the method of 
equal proportions. 

Prior to 1842 the Congress in the exercise of its power under Section 4 of Article I 
of the Constitution limited itself to the apportionment of the membership of each 
state and did nothing concerning the election of the members making up the quotas. 
This policy was maintained even though some of the states went so far as to petition 
Congress for an amendment providing for congressional elections by districts. By 
1842 22 states were employing the method of election from districts. 

Finally the apportionment act of June, 1842** contained a provision that the 
representatives under that apportionment should “be elected by districts composed 
of contiguous territory equal in number to the number of Representatives to which 
said State may be entitled, no one district electing more than one Representative.” 
In approving the enactment of this bill President Tyler expressed misgivings as to 
the power of Congress to command states to make or alter their existing regulations. 
In 1850 the act enacted deleted the provision concerning election from districts. 
However, in 1862 Congress restored the requirement that districts be composed of 
contiguous territory** and repeated that same requirement ten years later with a 
further proviso that the districts should contain “as nearly as practicable an equal 
number of inhabitants.”*® These requirements were renewed after 1880 and again 
in 1891. 

In 1901 an additional requirement was added, to those previously written, by 
the act of January 16, 1901 which provided that districts be composed of “compact 
territory.” In 1911 these requirements were repeated.** Since 1911 all the appor- 
tionment acts failed to renew or continue the requirements of compactness, contiguity, 
and equality of population. 

The question of congressional control over the acts of the state legislatures re- 
garding apportionment was first met in 1843 when objections were raised concerning 
the election of certain members from states wherein the elections were not held by 

2°54 Srar. 162 (1940). 

#1 55 Star. 761 (1941), 2 U. S. C. §2a (Supp. 1950). 

22 MESSAGE OF THE PRESIDENT, H. R. Doc. No. 36, 82d Cong., 1st Sess. (1951). 


93.5 SraT. 491 (1842). 2412 Stat. 572 (1862). 28 19 Stat. 28 (1872). 
26 31 Stat. 733 (1901). #7 37 Strat. 13 (1911). 
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districts. By parliamentary maneuver the House avoided the direct issue and the 
members in question retained their seats. In 1901 the power of Congress to regulate 
districts was challenged in an election case, but this time the House took no action 
and the member retained his seat. In 1910 the House was faced with a similar 
issue, but no action was taken. 

Although the most direct attack upon the power of the Congress to regulate 
redistricting under Article I, Section 4 of the Constitution is found in the reports of 
the House itself, it appears to be well-established by the decisions of the United 
States Supreme Court that the Congress has general supervisory power over the 
subject of the elections of the representatives, including the manner in which a state 


is divided into congressional districts.” 

It should be noted that while it appears from these decisions that Congress has 
the power to regulate districting in the states of congressional districts the Supreme 
Court has never passed directly on the point. The Court, however, at no time in 
passing on these various reapportionment acts ever intimated that they were uncon- 
stitutional. In the case of Colegrove v. Green Mr. Justice Frankfurter in a majority 
opinion seems to invite Congressional action in the following statement :** 


The one stark fact that emerges from a study of the history of Congressional appor- 
tionment is its embroilment in politics, in the sense of party contests and party 
interests. The Constitution enjoins upon Congress the duty of apportioning Repre- 
sentatives “among the several states . . . according to their respective Numbers, . . .” 
Article I, §2. Yet, Congress has at times been heedless of this command and not ap- 
portioned according to the requirements of the Census. It never occurred to anyone that 
this Court could issue mandamus to compel Congress to perform its mandatory duty to 
apportion. “What might not be done directly by mandamus, could not be attained in- 
directly by injunction.” Chafee, Congressional Reapportionment (1929) 42 Harv. L. 
Rev. 1015, 1o1g. Until 1842 there was the greatest diversity among the States in the 
manner of choosing Representatives because Congress had made no requirement for dis- 
tricting. 5 Stat. 491. Congress then provided for the election of Representatives by dis- 
tricts. Strangely enough, the power to do so was seriously questioned; it was still doubted 
by a Committee of Congress as late as 1901. See e.g., Speech of Mr. (afterwards Mr. 
Justice) Clifford, Cong. Globe, April 28, 1842, 27th Cong., 2d Sess., App. p. 347; 1 
Bartlett, Contested Elections in the House of Representatives (1865) 47, 276; H. R. Rep. 
No. 3000, 56th Cong., 2d Sess. (1901); H. R. Doc. No. 2052, 64th Cong., 2d Sess. (1917) 
43; United States v. Gradwell, 243 U. S. 476, 482, 483. The Reapportionment Act of 
1862 required that the districts be of contiguous territory. 12 Stat. 572. In 1872 Congress 
added the requirement of substantial equality of inhabitants. 17 Stat. 28. This was rein- 
forced in 1911. 37 Stat. 13, 14. But the 1929 Act, as we have seen, dropped these 
requirements. 46 Stat. 21. Throughout our history, whatever may have been the con- 
trolling Apportionment Act, the most glaring disparities have prevailed as to the contours 
and the population of districts. . 


Although doubt may exist as to the constitutional power of Congress to legislate 


*® Smiley v. Holm, 285 U. S. 355 (1932); Ex parte Siebold, 100 U. S. 371 (1879); Ex parte Yar- 
brough, 110 U. S. 651 (1884); Wood v. Broom, 287 U. S. 1 (1932); Colegrove v. Green, 328 U. S. 


549 (1946). 
2° Colegrove v. Green, supra, at 554-555. 
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on the question of state redistricting and as to the extent to which Congress may go 
in the exercise of such power, the decisions of the Supreme Court clearly indicate 
that at the present time there are no federal statutes limiting the actions of a state 
legislature in drawing congressional districts.*° 

A question has been proposed as to whether or not the Fourteenth Amendment 
of the Constitution of the United States, which provides that no state shall “deprive 
any person of life, liberty, or property without due process of law; nor deny to any 
person within its jurisdiction the equal protection of the laws,” is a limitation upon 
the state legislatures in creating unequal congressional districts. The case of Nixon 
v. Herndon* tends to support such a view. The best that may be said of that 
argument at the present time is that there is hope balanced by uncertainty. 


CoNCLUSION 


In the light of the court decisions and the legislative enactments the importance 
of the problem of fair, equitable apportionment both by the federal and state 
legislatures is one that demands a final and prompt solution. It must be a solu- 
tion which goes to the very root of the problem and eradicates the sources of the 
evil. A mere glance at the contours of various congressional districts and the wide 
variances in the populations of these districts compels the conclusion that the draw- 
ing of congressional districts cannot be left to the whims and uncontrolled discretion 
of the state legislatures. The problem is one which involves the fundamental prin- 
ciple of equality which permeates our entire Constitution so that its denial imperils 
the very heart of our democracy. 

In the hope that a fair and equitable solution to the problem of apportionment 
and redistricting may be obtained in a manner consonant with both the rights of 
the states and the congressional power granted in the Constitution I introduced a 
bill in the first session, Eighty-second Congress, H. R. 2648. 

That bill simply restores to the federal law the requirements of contiguity, com- 
pactness, and equality of population, with the addition of a more specific requirement 
for the latter. That requirement is that the population of any congressional district 
cannot vary more than 15 per cent above or below the average population for each 
district within.the state; the average district is determined by dividing the popula- 
tion of the state by the number of representatives to which it is entitled. 

The requirement of contiguity is one which is simply defined and should raise 
no problem. As to the requirement of compactness, such elements as economic and 
social interests of an area, its topography, means of transportation, the desires of the 
inhabitants as well as of their elected representatives and finally the political factors 
should all be considered. In that regard it appears that the state legislatures are 
far better equipped to determine those factors than either the Congress or any na- 
tional agency it might designate to do so. 

The history of apportionment in the United States, particularly since 1842 when 


®° Smiley v. Holm, supra note 28; Wood v. Broom, supra note 28; Colegrove v. Green, supra note 28. 
51 993 U. S. 536 (1927). 
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standards were established for congressional districts, indicates conclusively that 
the one single factor that has always been lacking has been that of enforcement. 
Congressional documents and court cases clearly indicate and support that con- 
clusion. The bill H. R. 2648 as orginally introduced provides that no member shall 
be seated if elected from a district which fails to conform to the requirements of the 
bill. Further study has indicated that such enforcement would still be found want- 
ing. Therefore an amendment has been proposed which would provide for judicial 
review of the apportionment acts of state legislatures in the United States district 
courts. To date the exact wording of such an amendment has not been decided. It 
has been suggested that any citizen should have the right to have a state apportion- 
ment act invalidated where it violated federal standards. A proposal has been 
mentioned that should not be a defense for a judicial objection that the issues there- 
in are of a political nature. 

Whatever the final draftsmanship of such a provison may be, the all-important 
result that will ensue is that the threat of judicial review may have a salutary effect 
on the legislatures so as to produce a fair and equitable redistricting. 








THE HOUSE OF REPRESENTATIVES: “GRAND 
DEPOSITORY OF THE DEMOCRATIC PRINCIPLE”? 


Joer Francis Pascuar* 


When Edmond Randolph opened the main business of the Philadelphia Con- 
vention on May 29, 1787, he recited the usual criticisms of the Articles of Confed- 
eration; he then “proceeded to the remedy; the basis of which, he said, must be the 
republican principle.”* What Randolph meant in terms of political institutions 


appears quite clearly in the Virginia Plan he was about to propose. The whole 


governmental structure was to be founded on a popularly elected “first branch” 


of the legislature, which was to choose the “second” from nominees proposed by the 
state legislatures. The two together were to name the executive and the judiciary. 
By providing for the popular election of the “first branch,” the Plan made the 
necessary recognition of the compelling notion of the sovereignty of the people. The 
House of Representatives stands today as the most obvious result of this recognition. 

Massive changes were wrought, of course, in the scheme that Randolph offered. 
But the Convention, throughout its deliberations, clung to the Virginia resolve to 
suffuse the first branch with a democratic quality. It declined to sanction property 
qualifications for either electors or elected. It refused to subject new states to an 
inequality in representation. And it repeatedly approved the election of repre- 
sentatives by the people. In the discussions raised by the issue of popular 
election, we get the best idea of the framers’ conception of the House of Repre- 
sentatives. There was some sentiment for election by the state legislatures. Roger 
Sherman, for example, complained that the people “want information and are 
constantly liable to be misled.”* Elbridge Gerry, deploring the “excess of democracy,” 
offered only wavering support.* Madison, James Wilson, and George Mason, how- 
ever, voiced opposing views in the strongest possible terms. Madison was con- 
vinced that popular election was “essential,” that “the great fabric to be raised would 
be more stable and durable if it should rest on the solid foundation of the people 


4 


themselves. .. .”? Wilson likewise deemed popular election essential and added the 


thought that the legislature should be “the most exact transcript of the whole so- 


ciety.” But the most significant statement was that of George Mason who pro- 
jected a conception of the House of Representatives which has been preeminent from 
that day to this. As Madison has it,® 


* B.A. 1935, LL.B. 1938, Wake Forest College; M.A. 1942, Ph.D. 1948, Princeton University. 
Member of the North Carolina bar. 

*V Tue Depares oF THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL CownstTI- 
TUTION AS RECOMMENDED BY THE GENERAL CONVENTION AT PHILADELPHIA IN 1787 [hereinafter ELviot’s 
Depates] 127 (Jonathan Elliot ed. 1937). 

* Id. at 136. * Ibid. * Id. at 137. 5 Id. at 160. 

°Id. at 136. Later, Mason added: “The requisites in actual representation are, that the Repre- 
sentatives should sympathize with their constituents; should think as they think, and feel as they feel; 
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Mr. MASON argued strongly for an election of the larger branch by the people. It was 
to be the grand depository of the democratic principle of the government . . . It ought to 
know and sympathize with every part of the community, and ought therefore to be taken, 
not only from different parts of the whole republic, but also from different districts of 
the larger members of it; which had in several instances, particularly in Virginia, different 
interest and views arising from difference of produce, of habits, &c. &c. 


Two further steps were taken to insure the democratic character of the House: 
(1) The provision requiring “apportionment among the several states . . . according 
to their respective numbers,” and (2) the provision giving Congress ultimate control 
of “the times, places and manner of holding elections.”* The composition of the 
apportionment population was, of course, the subject of the great compromise of 
the Convention. In allowing three-fifths of the slaves to be included, the Convention 
made a necessary concession to the representation of property in the House. But 
the grand design of a House of Representatives springing directly from the people 
remained. And the adoption of the Thirteenth and Fourteenth Amendments re- 
moved the original blemish.® 

The language adopted in respect to Congressional control of elections reads as 


follows: 


The times, places and manner of holding elections for senators and representatives shall 
be prescribed in each state by the legislature thereof; but the congress may at any time 
by law make or alter such regulations, except as to the places of choosing senators. 


These words have provoked protracted controversy practically everywhere except 
on the floor of the Convention. It is true that the South Carolina delegates did 
make objection but they had not enough support to force a formal vote on this 
point.’ The Convention was, according to the later testimony of Roger Sherman, 


“very unanimous.” 


The provision, first proposed to the Convention by the Committee on Detail,’? 


was explained by Madison in the following terms: 


The necessity of a general government supposes that the state legislatures will sometimes 
fail or refuse to consult the common interest at the expense of their local convenience or 
prejudices. The policy of referring the appointment of the House of Representatives to 
and that for these purposes they should be residents among them.” /d. at 161. 

That Representatives would be elected by districts appears to have been generally assumed at Phila- 
delphia. Charles Cotesworth Pinckney asserted election by districts “must be the mode intended.” Id. 
at 223. 

On the other hand, in the New York Convention, Melancthon Smith was apprehensive lest Congress 
shouid prevent election by districts. If this should happen, he argued, the “whole number of repre- 
sentatives might . . . be taken from a small part of the state, and the bulk of the people, therefore, 
might not be fully represented.” II Exttior’s DeBaTtes 327. 

TU. S. Consr. Art. I, §2. * id. $4, cl. 1. 

° By abolishing slavery, the Thirteenth Amendment rendered the three-fifths clause inoperative. And 
the second section of the Fourteenth Amendment, by commanding that the “whole number of persons 
in each state, excluding Indians not taxed” be counted, expressly repeals the clause. 

*°'V Extior’s DeBaTEs 401-402. 

"1 Tue DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE UNITED Srates 800 (1834). 

*®V Exuiot’s DEBATES 377. *8 Td. at 401-402. (Italics supplied.) 
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the people, and not to the legislatures of the states, supposes that the result will be somewhat 
influenced by the mode. This view of the question seems to decide that the legislatures of 
the states ought not to have the uncontrolled right of regulating the times, places, and 
manner, of holding elections. These were words of great latitude. It was impossible 
to foresee all the abuses that might be made of the discretionary power. Whether the 
electors should vote by ballot, or viva voce, should assemble at this place or that place, 
should be divided into districts; or all meet at one place, should all vote for all the repre- 
sentatives, or all in a district vote for a number allotted to the district,—these, and many 
other points, would depend on the legislatures, and might materially affect the appoint- 
ments.... Besides, the inequality of the representation in the legislatures of particular 
states would produce a like inequality in their representation in the national legislature, as 
it was presumable that the counties having the power in the former case would secure it 
to themselves in the latter. 


This constitutes almost the entire discussion of Article I, Section 4 in the Phila- 
delphia Convention.’ But when the new Constitution was submitted to public 
scrutiny, this section drew attention at once.’® The opponents of ratification charged 
that Congress had complete authority to make any regulation it might choose in 
respect to Congressional elections.’® In Pennsylvania, it was said that Congress might 
order the election for the entire state to be held in Pittsburgh. In Massachusetts, it 
was suggested that the place might be “Great Barrington or Machias.” Property 
qualifications, inconvenient times of elections, and all kinds of plots by Congress to 
continue itself in power were imagined. The result of all this protest was that in 
six states,’* an amendment was proposed confining the power of Congress to those 
occasions when a state should neglect or refuse or be unable to act for itself. Two 


others, Massachusetts and New Hampshire, were willing for Congress to retain the 
authority in the above instances and also when the state legislature should make “reg- 


** Earlier, when the manner of choosing the first branch was being considered, Charles Cotesworth 
Pinckney proposed election as the state legislatures might direct. Being defeated in this motion, he then 
moved for election “by the people in such mode as the legislatures should direct.” However, he 
abandoned this motion when it was “hinted that such a provision might be more properly tried in the 
detail of the plan.” Id. at 223-224. 

*® Besides the numerous discussions in the various ratification conventions and those in The Federalist, 
Nos. 44, 59-61, see Noah Webster’s Examination (which appeared in October, 1787), in Paut L. Forp, 
PAMPHLETS ON THE CONSTITUTION OF THE UNITED States 44 (1888). Webster asks: “What did the 
Convention mean by giving Congress power to make regulations, prescribed by the legislatures? Is 
this expression accurate or intelligible? But the word alter is very intelligible and the clause puts the 
election of Representatives wholly and the senators almost wholly, in the power of Congress. 

“The views of the convention I believe to be perfectly upright—They might mean to place the election 
of representatives and senators beyond the reach of faction—They doubtless had good reasons, in their 
minds, for the clause... .” 

*® Patrick Henry in the Virginia convention expressed his apprehensions as follows: “Congress is 
to have a discretionary control over the time, place, and manner of elections. The representatives are 
to be elected, consequently, when and where they please... . The power over the manner admits of 
the most dangerous latitude. They may modify it as they please.” III Ertior’s Desates 175-176. Samuel 
Nason in Massachusetts was equally extreme: “We now come, sir, to the 4th section. Let us see: 
the time, place, and manner of holding elections, shall be prescribed in each state by the legislature 
thereof. No cbjections to this: but, sir, after the flash of lightning comes the peal of thunder. But 
Congress may at any time alter them,” &c. “Here it is, Mr. President: this is the article which is to 
make Congress omnipotent.” II E:vior’s DEBATES 135-136. 

*? South Carolina, North Carolina, Virginia, Pennsylvania, New York, and Rhode Island. 
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ulations subversive of the rights of the people to a free and equal representation” in 
Congress.'® 

The proposed amendments directly reflect the arguments used by the proponents 
of the Constitution. The Federalist, for example, asserted that Congress must have 
the ultimate power over elections or else Congress could be faced with the prospect 
of its own dissolution through the failure of the states to act, either because of 
neglect or inability. This argument was repeated in practically every ratifying 
convention, notably by Madison in Virginia. But Madison went on to argue that 
the power was also necessary in the event states should so act as to produce unfair 
and unrepresentative results.” He referred particularly to the situation in South 
Carolina as did Rufus King in the Massachusetts convention. By the constitution of 
South Carolina, said King,”* 
the city of Charleston has a right to send thirty representatives to the General Assembly; 
the whole number of which amounts to two hundred. The back parts of Carolina have 
increased greatly since the adoption of their constitution, and have frequently attempted an 
alteration of this unequal mode of representation but the members from Charleston, having 
the balance so much in their favor, will not consent to an alteration; and we see that the 
delegates from Carolina in Congress have always been chosen by the delegates of that 
city. The representatives, therefore, from that state, will not be chosen by the people 
but will be the representatives of a faction of that state. If the general government cannot 
contro} in this case, how are the people secure? 

Fven in South Carolina, the Charlestonian Charles Cotesworth Pinckney assured 
the convention that it was “absolutely necessary that Congress should have this 
superintending power, lest, by the intrigues of a ruling faction in a state, the mem- 
bers of the House of Representatives should not really represent the people of the 
state...” There is also evidence of strong popular attachment to the provision. 
In Massachusetts, George Cabot told the convention:** 


I am, sir, one of the people; such I shall continue; and, with their feelings, I hold “that 
the right of electing persons to represent the people in the federal government, is an im- 


portant and sacred right.” . . . for my own part, I confess that I prize the 4th section 
as highly as any in the Constitution; because I consider the democratic branch of the 
national government, the branch chosen immediately for the people, as intended to be 
a check on the federal branch . . . and if the state legislatures are suffered to regulate con- 
clusively the elections of the democratic branch, they may by such an interference, first 
weaken, and at last destroy, that check, they may at first diminish, and finally annihilate, 
that control of the general government, which the people ought always to have through 
their immediate representatives. As one of the people, therefore, I repeat that, in my mind, 
the 4th section is to be as highly prized as any in the Constitution. 

18 See I] Exuior’s Depates 177, for the whole of the Massachusetts amendment. The New Hamp- 


shire proposal was identical. 

2° No. 59 (Hamilton). 2°TII Exuiot’s DEBATES 367. 

211] id. at 50-51. James Wilson also spoke of the possibility of a state making “improper” regulations 
which would require correction. See II id. at 441. 

221V Exuior’s DeBaTEs 303. Pinckney’s defense of this clause is all the more persuasive because 
of his prior opposition at Philadelphia. See note 14 supra. 

281] Evtior’s DEBATES 25-26. 
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One further item is significant in the interpretation of Section 4. When the 
first Congress met, along with other amendments proposed, it considered one re- 
stricting the power of Congress over elections. Originally, it confined Congressional 
power to those occasions when the states should fail to act because of either neglect 
or inability. Later it was revised to take care of the case when a state might make 
an “improper” regulation. But even with this broad concession the proposal failed 
on the floor of the House.** 

The foregoing review establishes conclusively that the well-understood purposes 
of the Philadelphia Convention in stipulating that Congress might “make or alter” 
regulations as to the times, places, and manner of Congressional elections were, at a 
minimum, to secure to Congress (1) the power to make any regulations a state 
might make, when a state, for any reason, should fail to act; and (2) the power to 
act when a state law should be subversive of an equal and fair representation. What 
measures Congress might take to achieve these purposes are not clear. As Madi- 
son said, the provision was in words of “great latitude.” Madison did suggest to 
the Virginia Convention that “particular regulations” would be left to the state 
government and “general regulations” to Congress.> But this was hardly more 
than a statement of policy. The truth of the matter is that no limits were dis- 
cerned in the authority granted because none was suggested in the provision itself. 
The Senate was seen as some security against abuse but the chief trust was placed 
in the democratic process.”® 


II 


Aside from the controversy over the method to be used, the legislative history of 
apportionment down to 1842 is notable chiefly for the steady growth in the size of 
the House of Representatives.2* The various apportionment acts, passed regularly 
every decade, contained only a simple listing of the number of representatives to 
which each state was entitled. The size of the House had been the subject of much 
contention in 1787 and 1788. Fears were frequently expressed that the 65 member 


**1 Tue DEBATES AND PROCEEDINGS IN THE CONGRESS OF THE UNITED STATES 797-800 (1834). 
Theodore Sedgewick proposed the retention of the power to deal with unsatisfactory state regulations, re- 
marking that “as much injury might result to the Union from improper regulations, as from a neglect 
or refusal to make any.” Jd. at 800. His suggestion was accepted with little opposition, although it 
was recognized that it left full power in Congress. 

*°111 Evuiorr’s DesaTes 367. 

*° THe Feperatist, Nos. 59-61 (Hamilton). In the Massachusetts convention tyrannicide was sug- 
gested as the proper expedient by Captain Isaac Snow. “Gentlemen have talked,” he said, “about Con- 
gress moving the place of election from Georgia to the Mohawk river; but I never can believe it. I will 
venture to conjecture we shall have some honest men in our Congress. We read that there were two who 
brought a good report—Caleb and Joshua. Now if there are but two in Congress who are honest men, 
and Congress should attempt to do what the gentlemen say they will, (which will be high treason,) they 
will bring a report of it; and I stand ready to leave my wife and family, sling my knapsack, travel 
westward, to cut their heads off.” II Evtior’s DeBaTEs 34. 

*"It should be mentioned that an apportionment bill was the target of the first presidential veto, 
partly on constitutional grounds. Besides objecting to the ratio employed in the bill, Washington thought 
it contrary to the provision limiting the number of Representatives to no more than one for every 30,000. 
He reached this conclusion by applying the prohibition to each state individually. See MEssAGES AND 
PAPERS OF THE PRESIDENTS 124 (Richardson ed. 1896). 
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body established by the Constitution was so small that it could be easily subverted.”* 
And even if not, it was said that so small a number were utterly incapable of repre- 
senting effectively the people of so vast a domain. The result was that a consti- 
tutional amendment was submitted to the states by the first Congress providing for 
an increase in the House to at least 200.2" The amendment not being ratified, Con- 
gress in 1792 set the membership at 105.°° Thereafter, it was successively 141, 183, 
212, and in 1830, 243.51 Despite this increase, the ratio likewise continued to grow, 
advancing from 33,000 in 1790 to 47,700 in 1830. The apportionment bill passed in 
1842 after the sixth census is unique in that it reduced, to 233, the membership of 
the House.*” 
This bill’s most notable feature, however, was its second section which read: 


That in every case where a State is entitled to more than one Representative, the number 
to which each State shall be entitled, under this apportionment, shall be elected by districts, 
composed of contiguous territory, equal in number to the number of Representatives to 
which said State may be entitled; no one district electing more than one Representative. 


As the first attempt by Congress to legislate under Article I, Section 4, this 
provision touched off a violent two-year controversy. The Congressional debates 
do not clearly reveal the political considerations which prompted Congress to act 
after more than fifty years of passivity. The measure was proposed by John Camp- 
bell, a Democrat from South Carolina, but the Whigs were its chief advocates, Camp- 
bell drawing practically no support from his Democratic colleagues. 

It was said on the floor of the House that the new law was needed to thwart 
the growth of the general-ticket system, that single member districts had been 
assumed at the time of the Constitution, but that small states, perceiving a political 
advantage for themselves if all their representatives should be of the same party, 
had embraced the general-ticket system. The larger states, electing by districts and 
thereby returning a divided delegation, were then no more influential than the 
smaller ones. It was feared, therefore, if nothing was done, that the large states also 
would embrace the general-ticket system, and thus convert the House of Representa- 
tives to an assemblage of the states and not the people as originally intended.** 
Opponents of the bill countered with the assertion that the Whigs were motivated 
only by a desire to add to their representation. 

The bill, while it would have affected all the states, bore most heavily on Ala- 
bama, Georgia, Mississippi, Missouri, New Hampshire, New Jersey, and Rhode 
Island, where the general-ticket system prevailed. Something of a crisis was pre- 
cipitated when four of these states, Georgia, Mississippi, Missouri, and New Hamp- 


2° The question was thoroughly debated at Philadelphia and in the various state conventions. The 
debate in New York, led by Melancthon Smith on one side and Hamilton on the other, is as full as any. 
See II Exxtior’s DeBaTes 243-260. See also THe Feperauist, Nos. 55-57 (Hamilton). 

#°y Stat. 97 (1789). 

8°; STAT. 253 (1792). 

324 Strat. 128 (1802), 2 Star. 669 (1811), 3 StaT. 651 (1822), 4 Stat. 516 (1832). 

595 Strat. 491 (1842). 

53 Conc. Goze, 27th Cong., 2d Sess. App. 343, 493, 513 (1842). 
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shire, refused to bow to what was called the Congressional “mandamus.” In the 
election of 1842, these states persisted in the general-ticket system and the Twenty- 
eighth Congress was faced with the problem of dealing with their recalcitrance.** 
While the ultimate result had already been determined by the return of the Demo- 


crats to power,®® elaborate constitutional justifications were offered by each side, as 


had been the case when the bill was passed.*° 

The argument of the opponents of the bill centered on two propositions: (1) 
that Congress had no authority except when a state had failed to make any pro- 
vision at all for the election of representatives; and (2) that, admitting that 
Congress had the authority, it must exercise it completely and not call on the states 
for ancillary legislation. The first proposition was sustained by an outrageously 


** Several of the states, while adhering to the district system, adopted resolutions denouncing the 
interference of Congress. See, e.g., the resolution in New York of September 5, 1842, and that of 
Ohio of December 26, 1842 when Congress was assured that if Ohio did district, “it will not be through 
any assent to the power assumed.” 

*° “Mr. Kennedy [of Indiana] said that . . . he would venture to make one prediction, and that was, 
when the vote came to be taken, all the Whig members would vote against the gentlemen who were 
elected under the general ticket system, and all the democratic members would vote for them. He saw 
no use in a protracted discussion.” Conc. GLope, 28th Cong., 1st Sess. 240 (1844). 

*® The opponents of the bill argued, among other things: (1) That the supervisory power was limited 
to a very narrow construction of the term “holding elections,” so that it was the method of voting 
which Congress could control; (2) that perhaps a general-ticket system was the only constitutional 
arrangement in that the Constitution said (Art. 1, §2, cl. 1) that “The house of representatives shall be 
composed of members chosen every second year by the people of the several states’; and (3) that Con- 
gress could no more require districts for representatives than it could prescribe that senators be chosen 
by localized groups of state legislators, Congress having the same power in both instances. 

Garrett Davis of Kentucky answered the last two of these arguments as follows: 

“Among the fundamental provisions of that instrument [the Constitution] are “The House of Repre- 
sentatives shall be composed of members elected every second year by the people of the several States,’ &c.; 
and ‘The Senate of the United States shall be composed of two Senators from each State, chosen by the 
Legislatures thereof for six years, &c. It has been lately assumed, that the clause relating to the 
House of Representatives establishes the general ticket as the mode by which its members are to be 
elected; and this strange position it has been attempted to enforce by a more strange argument, deduced 
from the one concerning Senators. The plain object of these two provisions is to establish the body of 
electors of the two Houses, and not to prescribe the manner of choosing their members. But the argu- 
ment is this: that the members of the State Legislatures cannot be divided into two classes, and the 
election of a Senator be assigned to each; and as the people of the States are to elect their Representatives, 
they cannot be divided into districts, and those residing in a district be restricted to vote for a single 
Representative, but a/l have the right to vote for all the Representatives of the State. If such reasoning 
be entitled to a_serious answer, it may be said that Senators are not to be chosen by the members of the 
State Legislatures, but by the Legislatures; and the body of the two Houses must be convened and organized 
in General Assembly to constitute a Legislature. On the other hand, Representatives are to be elected, not 
by the States, but by the people of the States; and these phrases are to be received as they were uni- 
versally understood when the constitution was formed; and the right created by them may be exercised 
in the form in which ever since, until the present time, it has been recognized to exist by all. The 
people of the States, respectively, then elected, as they now do, the most numerous branch of their 
Legislatures; yet the whole people never voted for all the members of which it consisted, nor, indeed, for 
as many candidates. The position that the House of Representatives must be chosen by all the people 
of the several States, would prove too much for the purposes of its advocates. If the mode of electing 
Representatives is to be deduced from this clause of the constitution, it establishes one much beyond the 
general ticket—it results, inevitably, that all the people of a State must not only vote for as many persons 
as it may be entitled to have Representatives, but each Representative must be chosen by the whole 
people. A majority, barely more numerous than the minority, voting by general ticket for as many 
persons as the number of Representatives of a State, would not be all the people of such State voting 
for, much less choosing all her Representatives.” Report oF THE Minority, H. R. Rep. No. 60, 28th 
Cong., 1st Sess. 2-3 (1844). 
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partial review of the ratification proceedings. The passages from The Federalist 
and Elliot’s Debates giving color of support were quoted in full while contrary 
opinion was blandly ignored. Nathan Clifford, later a Supreme Court Justice, was 
one of the chief offenders in this respect. Clifford weakly contended that amend- 
ments were proposed “out of abundant caution to guard against the danger of 
misconstruction,” and that they failed only because assurance was given that the 
power would be used solely to prevent the government's dissolution.*” 

The second proposition was advanced most strongly by Stephen A. Douglas, 
making his first appearance on the national stage. Douglas was the author of the 
report of the Elections Committee to which the case of the general-ticket repre- 
sentatives was referred. The Committee offered the following resolution :** 


That the second section of “An act for the apportionment of Representatives among 
the several States, according to the sixth census,” approved June 25, 1842, is not a Jaw 
made in pursuance of the Constitution of the United States, and valid, operative, and 
binding upon the States. 


In the Committee report, Douglas went so far as to acknowledge that Congress 
might act, not only when the states neglected to do so, but whenever they acted 
“in such a manner as would subvert the rights of the people to a free and fair 
representation.” But, he was quick to add, Congress had no “authority to instruct 
the State Legislatures in respect to the manner in which they shall perform the 
duties imposed upon them by the Constitution.” Douglas pointed out that the law 
of 1842 did not® 


district the States, nor provide for an election by general ticket; does not prescribe the 
mode of voting; does not fix the times, places, or manner of holding elections; does not 
make such alterations in the State laws, or er+ct new ones, which would enable the 
people to elect their Representatives. It is entirely nugatory and inoperative without 
the aid of State legislation. . . . 


Congress, he argued, must make provision for the execution of its own laws without 
commanding the states to come to its aid. Ctherwise the great evil of the Articles 
would be revived. There would be unendurable collisions between the Federal 
and State Governments. The great aim of the Constitution, said Douglas, was to 
prevent such collisions by assigning the two sovereignties to separate and distinct 
spheres. Only by adherence to this “grand fundamental principle” could the 
Union be preserved. 

The answer to Douglas and his followers was delivered by Garrett Davis of 
Kentucky. His report quotes enough of what was said and done at the time of the 
ratifications to show the almost limitless power which practicaly everyone assumed 


87 Conc. Giose, 27th Cong., 2d Sess. App. 349 (1843). The only clear support for this argument 
which I have found is Madison’s statement in The Federalist, No. 44 at 357 (Hamilton 1866): “. . . the 
election of the House of Representatives . . . will, probably, for ever be conducted by the officers, and 
according to the laws of the States.” 

88 RELATIVE TO THE RIGHT OF MEMBERS TO THEIR SEATS IN THE House oF REPRESENTATIVES, H. R. 
Rep. No. 60, 28th Cong., 1st Sess. 10 (1844). 

*° Id. at 5-6. 
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Congress had been granted. And it met head on the Douglas sophistry of Con- 
gress being unable to prescribe the limits of state action. 
Congress could, in truth, whenever it chose, regulate place* 


and in that way limit the discretion of the Legislature . . . It may regulate time or manner 
only; or under the head of manner, it may declare the way in which votes shall be 
given; or it may change, where it prevails, the majority principle to that of the plurality 
. . . When Congress acts there are not two distinct and independent systems of legisla- 
tion, it becomes one; . . . and any alteration it may make of the State laws has the 
identical effect it would have if made by the State Legislature. 


The capital answer to Douglas came when Davis reminded Congress that the 
first section of the Act of 1842 was just as incapable of self execution as the second. 
There Congress had changed the representation of many states. Such a change was 
equally restrictive on legislatures and the constitutional obligations to implement 
the two sections were precisely identical. This idea had been stated with great 
force two years earlier by John Quincy Adams in a committee report provoked 
by President Tyler’s expression of doubt of the constitutionality of the Act. The 
President admitted, said Adams," 


that the power of Congress, by law, to alter State regulations respecting the manner of 
holding elections for Representatives, is clear; but he has felt deep and strong doubts 
of the power to command the States to make new regulations, or alter their existing 
regulations. 

This objection would invalidate every apportionment act which has been prescribed by 
Congress during the existence of the Government. Every new apportionment act not 
only annuls the regulations provided, by the laws of the several States, to hold elections 
of Representatives under the preceding apportionment, but is mandatory to the States 
to provide regulations for holding the elections within the State, conformably to the new 
apportionment law enacted by Congress. In every successive apportionment law, the num- 
ber of Representatives in this House which many of the states have been entitled to send 
during the preceding ten years is increased or diminished; and the numerous State Legis- 
latures which have been so long waiting for the legislation of Congress at this time and 
on this subject, the special extraordinary sessions which more than one of those Legis- 
latures have been under the necessity of holding, have all been caused by their indis- 
pensable duty to’ provide regulations for giving effect to the mandatory injunctions of 
the congressional law. 

The objection to the mandatory character of the law has an aspect so extraordinary as 
to be somewhat whimsical, when we consider that the power in Congress, admitted by 
the President to be clear, of districting the State by its own authority, is much heavier 
and more searching in its operation than that which he considers as so questionable. The 
election of Representatives to the national Legislature is not a burden, but a precious 
privilege. The geographical division of the territory of the State, according to the 
number of the Representatives allowed to the State in this House, is an operation obviously 
better suited to the action of the local Legislature than to that of the assembly representing 
the whole Union. The assignment of that operation, therefore, to the State Legislatures, 
though mandatory in form, is in substance a concession of power; and it is strange, pass- 

*° ReporT oF THE Minority, H. R. Rep. No. 60, 28th Cong., 1st Sess. 11 (1844). 

“H.R. Rep. No. 909, 27th Cong., 2d Sess. 9-10 (1842). 
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ing strange, to find even the most zealous and most jealous vindicator of State rights 
complaining of an investment of authority in the State as a grievous usurpation of authority 
of Congress. 


For all the bluntness of the Douglas resolution, the result of the controversy in 
terms of constitutional interpretation was inconclusive. The Democratic majority, 
rather than formally declaring invalid the Act of 1842, contented itself with per- 
mitting the general-ticket representatives to serve out their terms.** And, al- 
though the requirement for election by districts was on the statute books for nearly 
ninety years, Congress never denied seats to representatives elected at large. In this 
view, it might be argued that the 1842 Act was, as Douglas said, null and void. 
On the other hand, Congress repeatedly manifested a conviction that it had the 
power involved. In 1862, it again called for election by districts of contiguous terri- 
tory.“* In 1872, it added the requirement that districts should contain “as nearly 
as practicable” equal numbers of inhabitants.** Similar provisions were incorporated 
in the decennial apportionment statutes through 1911,*° and until the Supreme Court 
ruled that the 1929 Act,*® by failing to repeat the customary provisions, had abro- 
gated them, the requirements were generally supposed to be in effect. Furthermore, 
on the question of the validity of the 1842 statute and its successors, the Supreme 
Court in 1879 plainly indicated in ex parte Seibold that the partial quality of the 
Congressional action would not render it unconstitutional.** 

Indeed, except for the Douglas report of 1844, only one other voice with any 
authority in the premises has set any recognizable limits on the power of Congress 
over Congressional districts. In the contested election case of Davison v. Gilbert in 
1901, a House Committee went much further than Douglas. Whereas Douglas 
practically conceded that Congress might occupy the whole field, laying off districts 
itself, the 1901 committee denied the legality of any such action. But it laid more 
stress on the policy argument that it would be unwise for Congress to exercise such 
control.*® 

To summarize, the history of Article I, Section 4 in the Constitutional Convention, 
the understanding in the various states when the Constitution was ratified, and the 
subsequent legislative experience all lead to the conclusion that Congress may pass 
any law in respect to Congressional districts that a state legislature may pass. The 
only time this authority has ever been seriously challenged was in the struggle pro- 


*? Conc. GLose, 28th Cong., 1st Sess. 278-280 (1844). At least three of those whose seats were 
contested later attained prominence—Jacob Thompson of Mississippi, Howell Cobb and Alexander 
Stephens of Georgia. Stephens made the strange argument that, while he did not believe himself entitled 
to his seat, it was really a matter for the House, not him, to decide. He would therefore retain his 
seat until the House acted. His speech against his right to be present is reported with maddening in- 
completeness. See id. at 253-254. 

“8 12 Stat. 572 (1862). “#19 Stat. 28 (1872). 

*® See 22 Stat. 5 (1882), 26 Stat. 735 (1891), 31 STAT. 733 (1901), and 37 Star. 13 (1911). 

*° 46 Srar. 26 (1929). 

*7 Wood v. Broom, 287 U. S. 1 (1932). “* r00 U. S. 371, 384 (1879). 

“°H. R. Rep. No. 3000, 56th Cong., 2d Sess. (1901). Quite a different view was taken by the House 
Committee a few years later in the case of Parsons v. Saunders, H. R. Rep. No. 1695, 61st Cong., 2d 
Sess. (1909). 
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duced by the 1842 statute and even there it was conceded that Congress itself might 
district the individual states. Nor does there seem to be any constitutional barrier 
to Congress exercising its power in respect to a single state only. Congress has 
made regulations in respect to the time of Congressional elections applicable to par- 
ticular states. Indeed the grant of authority in no way circumscribes Congress. 
It may “make or alter” as it pleases. Moreover, it seems clear that the framers ex- 
pected Congressional action directed at a single state. It certainly was not anticipated 
that there would be a general failure on the part of the states to provide the Con- 
gress with Representatives but rather that now and then one state might fail to do so. 
Nor was it anticipated that all the states would make improper regulations. Madison 
and King referred to a specific problem and their discussion clearly leaves open the 
inference that it would be dealt with specifically. And James Wilson took much 
the same view in the Pennsylvania convention.™ 

Three other constitutional issues, all rendered moribund by events, have arisen 
in the legislative history of apportionment. One has to do with whether or not a 
new apportionment is commanded by the Constitution after each census. There 
was no question at all about this for the first one hundred and thirty years of 
our Government. But when certain Congressmen were stung by the public criticism 
over the failure of Congress to provide for a new apportionment after the 1920 
census, the argument was repeatedly made that there was no constitutional duty 


to apportion every ten years. This argument was supported by a close reading of 


Article I, Section 2. It was said that the ten-year provision was mentioned only in 
connection with the census, and that no time limit was attached to the apportion- 
ment provision. This position was disputed, of course, and even its adherents con- 
ceded that there was a pressing compulsion for decennial action.*? 

Politically more potent but even less respectable constitutionally is the position that 
Congress may exclude aliens from the enumeration. This has been frequently pro- 
posed and many Congressmen have ruefully affirmed that only the barrier of the 
Constitution itself prevented their acceptance of the proposal. Others have resorted 
to the most tortured arguments to avoid the clear words of the Fourteenth Amend- 
ment: “Representatives shall be apportioned among the several states according to 
their respective numbers, counting the whole number of persons in each state, ex- 
cluding Indians not taxed.” The easiest answer to any argument on this question 
is provided in the history of the adoption of the Fourteenth Amendment. At that 
time, a determined effort was made constitutionally to exclude aliens from the 


50 


17 Svar. 578 (1873), 18 Srar. 78 (1874). 

*\T have heard it surmised by the opponents of this Constitution, that the Congress may order 
the election for Pennsylvania to be held at Pittsburg, and thence conclude that it would be improper for 
them to have the exercise of the power. But suppose on the other hand, that the assembly should order 
an election to be held at Pittsburg; ought not the general government to have the power to alter such 
improper election of one of its own constituent parts?” Il Extiot’s DEBATES 441. 

°? Among others, Senator (now Mr. Justice) Black denied that a decennial reapportionment was 
mandatory. See 70 Conc. REc. 4553 (1929), 71 Conc. Rec. 1846 (1929). In defense of the failure to 
reapportion after the 1920 census, it was afterwards charged that the enumeration then did not 
correctly give the true population figures. 
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enumeration. But the effort failed and the Amendment was deliberately worded 
to force the continued inclusion of aliens.** 

Finally, it was strenuously contended in the 1920’s that Congress could not 
constitutionally delegate to the president the authority to make the decennial ap- 
portionment. Actually, this feature of the 1929 law contained nothing new in 
principle. The Act of 1850 had instructed the Secretary of the Interior to do the 
same thing, subject, of course, to a Congressional veto. This Act, like its 1929 off- 
spring, required only a mathematical calculation in a prescribed manner. Although 
the 1850 delegation was hardly challenged at all on constitutional grounds, those 
opposed to the 1929 law, in their desperate struggle to prevent its enactment, made 
much of the point. One of the most vocal of them was Senator Black. He asserted 
that the law embodied a principle “which the Anglo-Saxon race has been fighting 
since its beginning,” that it was to Congress that the power to apportion was con- 
fided by the Constitution, and that to place it in the hands of the president would 
clearly violate that instrument.°* The thirty-year acquiescence in presidential ap- 
portionment indicates the insubstantial nature of these contentions. 


Ill 


Quite naturally, sufferers from grossly unfair apportionments have turned to the 


courts for relief. Their pleas have been founded first on an allegation that an act 
of Congress has been violated by the questioned apportionment®® and more lately on 
the contention that the Constitution itself forbids an extreme inequality in Con- 
gressional districts.°* Giving urgency to such appeals is the argument that for all 


practical purposes, only the courts can generate the will to enforce a measure of 


58 Horace E, FLack, THE ApopTION OF THE FouRTEENTH AMENDMENT 99-127 (1908). If Cole 
Blease’s estimate of the situation in 1929 was correct, the north-eastern states would have lost 35 repre- 
sentatives by the exclusion of aliens from the apportionment population. See 71 Conc. Rec. 1710 (1929). 
A move to this effect was supported by Senator Black. See 71 Conc. Rec. 2065 (1929). 

5451 Conc. Rec. 1612 (1929). 

°° Wood v. Broom, 298 U. S. 1 (1932). This was an appeal from the District Court in Mississippi 
which had enjoined Mississippi officials from conducting elections under a recent Mississippi districting 
act. The lower court found that the act did not provide districts approaching the 1911 Congressional 
standard of equal numbers “as nearly as practicable.” The Supreme Court dissolved the injunction and 
ordered the complaint dismissed on the ground that the “equal numbers” provision of the 1911 Act 
was no longer in force. Four of the Justices—Brandeis, Stone, Roberts, and Cardozo—agreed in the 
result but wanted the complaint dismissed for want of equity. See Bowman, Congressional Redistricting 
and the Constitution, 31 Micu. L. Rev. 149, 168 (1932). See also the highly useful work, to which I 
am much indebted, L. F. ScHMECKEBIER, CONGRESSIONAL APPORTIONMENT 145-149 (1941). 

5® Colegrove v. Green, 328 U. S. 549 (1946). This was an attempt to have the notoriously unfair 
Illinois Congressional district arrangement declared invalid. Despite the fact that one district had 
something like nine times as many people as another, the Court refused to intervene but only by a 
4-3 vote. See the excellent note, Constitutional Right to Congressional Districts of Equal Population, 56 
Yace L. J. 127 (1946). 

In Smiley v. Holm, 285 U. S. 355 (1932), the Supreme Court did intervene to reverse a Minnesota 
court’s refusal to declare invalid a districting act which the governor of the state had not approved 
as ordinarily required. The Minnesota court proceeded on the theory that since the Constitution 
authorized action by the state “legislature,” the governor's approval was unnecessary. The Supreme 
Court answered that the term “legislature,” as used in Art. IV, §1, referred to the legislative power of 
the state however it might be distributed. See also Davis v. Hildebrant, 241 U. S. 65 (1916) and 
Bowman, supra, note 55. 
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fairness; that a state legislature which is itself unrepresentative cannot be expected 
to district equitably; and that experience has indicated that Congress, for a variety 
of reasons, will not provide a remedy. In these circumstances, it is argued, invocation 
of the political processes is obviously futile. It is precisely because of the subversion 
of these processes that the complainants seek judicial relief. 

Nevertheless, the Supreme Court has been unwilling to intervene even though 
confronted with an apportionment act odious to the entire Court. Two factors have 
largely been determinative of the Court’s attitude: (1) the inability of the Court to 
do more than upset a particular districting act and force an election at large; and 
(2) the Court’s conviction that Congress has the duty under the Constitution of 
keeping itself truly representative. 

It must be admitted that the remedy available to the Court is of limited efficacy. 
An election at large would be totally subversive of the district idea. It would de- 
prive sizable minorities of any representation and also distinct localities. In large 
states like New York and Illinois, the average voter would be overwhelmed by the 
sheer length of the ballot. It would be well nigh impossible for him to distinguish 
among so many candidates, most of whom he could hardly be expected to identify. 
And even if the Court were able to handle the matter successfully, it could do so 
only at the price of coming “into immediate and active relations with party con- 
tests.” As Mr. Justice Frankfurter has said: “The one stark fact that emerges from 
a study of the history of Congressional Apportionment is its embroilment in politics, 
in the sense of party contests and party interests.”°* 

What, then, of the suggestion of the Court that a fair apportionment is a problem 
ultimately for Congress alone? The Court has given abundant proof that the 
suggestion is not idly made. While it has never had occasion to chart systematically 
the power of Congress over districting within the states, the Court has carefully 
refrained from suggesting any limitation. Repeatedly, it has spoken of the power 
conferred by Article I, Section 4 in the broadest possible terms. “The Constitution,” 
says Mr. Justice Frankfurter, “gives ample power . . . The short of it is that the 
Constitution has conferred upon Congress exclusive power to secure fair repre- 
sentation by the States in the popular House. . . .”°* And as Chief Justice Hughes 
has said, “Congress may supplement . . . state regulations or may substitute its 
own.” These expressions harmonize perfectly with the general understanding of 
1787-88. The problem is one for Congress and if it is to be successfully resolved, 
Congress must face up to the responsibility committed to it by the Constitution. 

Theoretically, the scheme of the Constitution is a sound one. But its availability 
has been minimized by the appearance of national political parties—a development 
with which the framers failed to reckon. Yet, according full weight to this factor, 
the plan of the Constitution retains its validity. Congress, it is true, has been unable 

®7 Colegrove v. Green, supra note 56, at 554. 


= Ibid. 
5° Smiley v. Holm, 285 U. S. 355, 366-367. 
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to act in specific cases when personal and partisan considerations were immanent. 
But when calmly reflecting on the requisites of a fair representation, it has repeatedly 
asserted itself. It has done away with the general-ticket system almost entirely. 
It has called for Congressional districts of compact territory containing approxi- 
mately equal numbers. The great difficulty has arisen, not from Congressional 
indifference, but rather from the lack of appropriate sanctions. Under the legisla- 
tion thus far, the cnly tool of enforcement has been the House’s privilege of refusing 
to seat a member from a district not conforming to Congressional standards. It 
would be a mistake to suppose that the political factor alone has been responsible 
for the House’s unwillingness to resort to this extreme. There has been an under- 
standable reluctance to deny any representation at all in order to effectuate the 
Congressional policy. Moreover, election contests are necessarily prolonged with the 
result that the challenged member may well have served much of his term by the 
time the investigation is complete and the House is ready to act. And it may be 
that any action will come too late for the state legislature involved to take corrective 


measures which will apply to the next election. 

If Congress once again should undertake to legislate on Congressional districts, 
it is imperative that it provide a new mechanism to make its will effective. The 
best guide in this respect is the automatic feature of the 1929 Act. By providing 
in advance for a determination of the number of representatives to which each 
state is entitled, the useless struggles after each census have been avoided. The same 
principle could be applied to districts which failed to conform to specific standards 


set by Congress. Delinquent states could be identified by an official who would make 
purely mathematical calculations. He could, if Congress so authorized, then pro- 
ceed to hold Congressional elections on a plan approved by Congress and held in 
reserve for just such an occasion. Under such compulsion, the states would almost 
certainly accept and honor the responsibility which the Constitution invites them to 
share. And Congress, by providing it, would be insuring to the House of Repre- 
sentatives its constitutional role of “grand depository of the democratic principle.” 








LAST WORDS ON THE APPORTIONMENT PROBLEM 
Wa trer F. WIticox* 


This paper has been prepared in response to the editor’s request for “a review of 
the methods of congressional reapportionment addressed to the average citizen not 
versed in mathematics.” I am glad to comply with the request because within the 
last forty years a small group of scholars have developed what I believe to be an 
erroneous mathematical analysis of the problem and have persuaded Congress in 
reliance on that analysis to displace a better method by a poorer one. The debate 
during that period has been of great value, however, because it has cleared up many 
obscure points and suggests that the time has come for a new, possibly a final, ex- 
position of the century-old problem. 

The average citizen wants first some history of the question. That has been my 
own approach but one which of recent years has been neglected. 

The ad interim House of Representatives set up by the Constitution to serve until 
after the first census had only 65 members. This number was based on that of its 
predecessor, the unicameral Continental Congress, limited to 91 members, 7 for each 
of the 13 states. When the new Constitution took 26 away from that Congress to 
make the new Senate, 65 remained for the House. These were apportioned among 
the states according to whatever population figures were available. 

A House of only 65 members, however, was too small and before the first census 
it became evident that Congress would enlarge it up to the limit set by the Consti- 
tution, “not more than one for every thirty thousand.” As the debate began, however, 
that limit was found to be ambiguous. Did it mean not more than one for every 
30,000 in any state and so 112 in all, as the House claimed, or not more than one 
for every 30,000 in the country as a unit and so 120, as the Senate interpreted the 
phrase? The Senate won its long struggle with the House only to lose in the end 
when Washington vetoed the bill in its Senate form as unconstitutional. That veto, 
the first ever sent to Congress, established what is now called the method of re- 
jected fractions, used until 1840. 

The earliest apportionment bill as it left the House divided the population of 
each state by 30,000 and apportioned to it as many representatives as there were 
units in its quotient. Since the rejected remainders averaged about 15,000, a fraction 


* A.B. 1884, A.M. 1888, LL.D. 1906, Amherst College; LL.B. 1887, Ph.D. 1891, Columbia Uni- 
versity. Member of the New York bar. Professor of Economics and Statistics, Cornell University, since 
1892, now emeritus. Author, The Apportionment of Representatives (presidential address to the American 
Economic Association), 6 AM. Econ. Rey. Supp. 3-16 (1916); The Recent Apportionment in New York 
State, 2 Cornett L. Q. 1 (1916); The Role of Mathematics in Congressional Apportionment: A Reply, 
4 Sociometry 283 (1941); The Apportionment Problem and the Size of the House: A Return to Webster, 
35 Cornecy L. Q. 367 (1950); Methods of Apportioning Seats Among the States in the American House 
of Representatives, 3 INTERNATIONAL STaTIsTICAL CONFERENCES PROCEEDINGS, 1947 858 (1951). 
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of each state’s population would go unrepresented—in other words, the average 
district population in each state would exceed 30,000 and the smaller the state the 
larger the proportion which that excess population made of the total. If the excess 
population had been 15,000 in Delaware and Virginia, the smallest and largest states, 
it would have constituted 27 per cent of Delaware’s population and only 2.4 per cent 
of Virginia’s. 

The four persons who had most to do with the adoption of this method were 
Virginians; Washington was persuaded by Jefferson, the Secretary of State, to veto 
a bill shaped by the Senate and based on another method. The reluctant President 
then asked Jefferson, Madison, and Randolph to join in writing a veto message for 
him to sign. 

How little the mathematics of the problem was understood appears from the fact 
that in the lengthy House debate,’ there was no suggestion that the method adopted 
would favor the large states, especially Virginia, which then had about one-sixth of 
the country’s population. 

After the census of 1830 the House committee brought in a bill based on the 
method of rejected fractions and increasing the size of the House from 213 to 240 
members, or 12 per cent. But the population of the country had increased nearly 
three times as fast and as a result Massachusetts along with three other states stood 
to lose a seat. The Massachusetts delegation under the leadership of John Quincy 
Adams fought vainly against the bill. After his defeat in the House Adams per- 
suaded his colleague, Daniel Webster, to renew the fight in the Senate. Thereupon 
Webster lifted what had been an unimportant political quarrel into a grave consti- 
tutional issue by contending that the method of rejected fractions did not ap- 
portion representatives among the states “according to their respective numbers.” 
He proposed to displace it by another method, that of major fractions, for which 
the Senate had vainly contended forty years before. Webster's method was de- 
signed to apportion an extra seat for each fractional remainder larger than one- 
half. He stated in two ways what he called “a rule, plain, simple, just, uniform, and 
of universal application.” But he had not mastered the mathematics of the prob- 
lem and consequently neither statement would hold water. He wanted a method 
which would yield whatever number of representatives was required. His first 
statement was that “the whole number of the proposed House [in the bill before 
Congress this was 240] shall be apportioned among the several States according to 
their respective numbers, giving to each state that number of members which comes 
nearest to her exact mathematical part, or proportion. . . .” His exposition shows 
that he meant to give an extra seat for every major fraction. New York, for ex- 
ample, which was entitled by computation to 38.59 seats would receive 39 and 
not 40 as the pending bill proposed. The trouble with this statement of the rule is that 
it would have yielded not 240 but 241 seats. His other statement was no better. 


* Debates in the Senate were not then reported. 
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He said, “The population of each State shall be divided by a common divisor, and 
. .. in addition to the number of members resulting from such division, a member 
shall be allowed to each State whose fraction exceeds a moiety of the divisor.”* Here 
the trouble was that no one knew how to find the “common divisor” which would 
yield the number of members needed. These weaknesses were not brought out in 
debate and in the end Webster’s method was approved by the Senate but not by the 
House, and the Senate receded. 

Ten years later, however, the Senate amended the House bill so as to apportion 
extra seats for fractions larger than one-half and the House yielded. The difficulties 
with the method as stated by Webster did not arise because Congress merely specified 
a divisor, not the total number of seats, and declared that an extra seat should be 
apportioned for every major fraction. 

In 1850 Congress tried to stabilize the size of the House by authorizing the 
Secretary of the Interior after the approaching census to apportion 233 members, 
later increased to 234 by giving California a second seat. Because neither of the 
old methods could be trusted to yield a specified result Congress instructed the 
Secretary to employ one called after the name of its chief sponsor in Congress, the 
Vinton method. It divided the total population of the states by the proposed number 
of representatives and then the population of each state by the quotient. The sum 
of the units in the quotients of course would fall short of 234. Additional seats 
were then to be apportioned to enough states with large fractional remainders to 
get the desired total. In 1850 the sum of the units was 220 and there proved to be 
just 14 fractions larger than .500, for each of which an extra seat was apportioned. 
But by this method one or more states with remainders above .500 might fail to get 
extra seats or one or more with remainders below .500 might get them. 

This method was retained after the 1860 census but when the Civil War ended 
Congress returned to the policy of enlarging the House. Thereupon, the Super- 
intendent of the Census began sending to Congress after a census tables apportion- 
ing each number of seats from the existing size up to one at which no state would 
lose a seat. They brought out a difficulty with the method called the Alabama 
paradox. As the size of the divisor decreased, the quotients for large states increased 
faster than those for small ones. When the membership was to be enlarged by one 
the remainders for two large states might pass that for a small one. After the 1880 
census, if the size of the House had been increased from 299 to 300, the remainders 
for Illinois and Texas would have passed that for Alabama, and Alabama would 
have lost a seat. 

Congress avoided one of these difficulties by not choosing a size of House in- 
volving the Alabama paradox and the other by giving any state with a fraction 
above .500 an additional seat although the method did not allow it. 

After the 1900 census each difficulty caused trouble. The debate showed that 


*T JosepH Story, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 511-512 n. (5th ed., 
Bigelow, 1891); Carte L. Bonney, THE WispoM anp ELOQUENCE OF DANIEL WeBssTER 127 (1886). 
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Congress would like tables free from the Alabama paradox and not giving an addi- 
tional seat for a minor fraction or withholding one for a major. After the 1910 
census, such tables developing Webster’s idea into the major fraction method were 
laid before Congress, adopted for that apportionment, and retained until 1940, 
when it was replaced by the method of equal proportions. 

With this historical outline in mind the average citizen will be better able to 
grasp the following argument. Nothing within his experience is so like the prob- 
lem of apportionment as that of measuring a person’s age in years. An examination 
of that simple problem will open a way to the harder one. 

The usual method of putting the age question is, age at last birthday or, in other 
words, age in completed years? A person 30 years and 11 months old would 
give his age as 30 years. Early apportionments measured representation in the same 
way, rejecting fractions of a representative. 

Life insurance companies prefer another form of the question, age at nearest 
birthday? If this form is used, a person passes from one year of age to another half 
way between birthdays; in technical language the critical fraction or point at 
which one unit ends and another begins is one-half. In apportionment a fractional 
remainder smaller than one-half is rejected and a larger one entitles a state to 
another representative. 

A third way of measuring age in years is used occasionally in answer to the 
question, age at next birthday or year of life? The age in years of a child less than 
six months old would be given as an answer to the question in its first or second 
form as zero years, but in its third form, as under one year or in the first year. 
In apportionment, the corresponding method is that of included fractions. One 
representative is assigned for any fraction, however small. In theory, any fraction 
between zero and one, like any day between birthdays, can be made the critical 
fraction or threshold value at which one unit, a year of life or a representative, 
passes into another. 

The next step is to imagine a case including all the elements of an apportionment 
in the United States, but reducing them to their lowest terms. Cut down the 
number of states from 48 to 3, 4, B, and C, with a population of 3,000,000 divided as 


below: 
Population 
State number per cent 
ean Porta miata 2,700,000 90.00 
eres, fe 3 286,000 9.53 
Se : 14,000 0.47 


Total. . Mee eae ... . .3,000,000 100.00 
Reduce the number of representatives from 435 to 100, thus making the standard 
district population 30,000 but retain these provisions, “Representatives shall be 
apportioned among the several states according to their respective numbers,” and 
“each state shall have at least one Representative.” 
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If our average citizen had been charged with writing an apportionment bill 
to meet these conditions, could he do better than to propose giving 8g seats to state A, 
10 to state B, and 1 to state C, based on the following procedure? 

First, assign 1 seat to each state as the Constitution requires, then apportion 
g more seats to state A, at which point with 10 seats its district population of 
270,000 falls below the total population of state B, 286,000. At that point apportion 
a second seat to state B, followed by another series to state 4, until its district popu- 
lation again falls below the new district population of state B, 143,000. Continue 
that procedure until 97 seats have been apportioned. These are the results: 


Number of seats 
State assigned apportioned total 
A I 88 89 
B I 9 10 
Cc I 0 I 
Total 3 97 100 
A gets 1 seat less than its population alone would give it, that loss being balanced 
with a gain of .47 of a seat by B plus .53 by C. 

The argument for this method might be, propose a fairer rule than to give 
seat after seat to whatever state then has the largest district population until the 
97 apportionable seats have been apportioned; or, it might be asked, does any other 
result come nearer to apportioning seats among the several states according to their 
respective numbers? 

After these preliminaries we are better prepared, I hope, to examine the real 
problem. 

Four methods are to be considered, two extreme ones—rejected fractions and 
included fractions—two intermediate ones—major fractions and equal proportions. 

Three of these methods, rejected fractions, major fractions, and included frac- 
tions, are easily understood; the method of equal proportions is explained in a recent 
article by Professor Chafee which advocates it.* Its results after the 17 censuses 
agree with those of the method of major fractions in g cases; in the other 8 they 
would differ by a total of 10 seats. 

The method of rejected fractions was abandoned after it had been used for half 
a century; the methods used since then apportion additional seats for fractions of 
one-half or nearly that. A fundamental difference between the methods of major 
fractions and equal proportions is that the former adopts an unchanging critical 
fraction, .500, while the latter adopts a changing one always lying between .414 
and .500. This fraction increases with the number of seats a state receives. The 
difference explains why, when the results of the two methods disagree, the method 
of equal proportions gives the seat in question to the smaller state, ¢.g., Arkansas 
rather than Michigan after 1940, Kansas rather than California after 1950. The 


"Chafee, Rapportionment of the House of Representatives Under the 1950 Census, 36 Cornewu L. 
Q. 643 (1951). 
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TABLE I 


APPORTIONMENT OF 435 REPRESENTATIVES UNDER 1950 Ficures By METHOD OF 





REJECTED Fractions, Drvisor 329,557 INcLupDED Fractions, Drvisor 365,394 
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mathematicians will see that this difference is due to the fact that the method of 
major fractions uses the arithmetic mean and that of equal proportions the geometric 
mean as the critical fraction. One who wishes to examine the arguments in favor of 
the geometric mean and the method of equal proportions should study Professor 
Chafee’s article, already cited. 

Table I shows that after the 1950 census there were 16 “transferable seats” all 


TABLE II 


APPORTIONMENT OF 435 REPRESENTATIVES UNDER 1950 Ficures By METHOD OF 





iT 
| 
Masor Fractions, Drv1sor 346,801 | Eqvat Proportions, Divisor 347,300 


CriticaL Fraction .500 Hi Critica Fraction .485 


minnie ™ - 


Quotient 


State Quotient | Seats | State 
7.991 8 || Utah.... 2 -983 
1.986 | ‘ | Fla... 7 “980 
1.964 . Ee Cae .961 
13.948 } : N.d.. gs 3.923 
ts ere 9.932 7a. ‘ ‘ 9.918 
ho....... , 22.914 2 is. 9.889 
Wis... : 9.904 io. : A 22.881 
ee oe nw .882 | Ss .879 
Wemn...... .860 >. 850 
ORs acs ds 829 | Neb... 3.817 
See 822 | Ala, 5.816 
Colo. 821 Se 3.815 
Conn... 788 N. D. . 
i) US oe 787 Conn... 
A eee .783 W. Va. 
By. %. 763 Md... 
Md.. .756 la... 
.738 Mont. 
713 Pe 
.704 N.C.. 
697 Ida. 
635 Me..... 
-600 Minn.... 
.569 Was 
558 Iowa... 
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.525 Ark.. 
506 5 Kans. . 
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of which the method of rejected fractions would allot to large states and that of 
included fractions would allot to small ones. It shows also that three-fourths of 
the transfers occur among 17 of the 45 states, those lying near extremes of popula- 
tion, Ohio and above, Arkansas and below. It also suggests what mathematical 
analysis proves that a series of 15 divisors falling between 329,557 and 365,394 can be 
found, such that the 15 divisions combined with critical fractions of proper size 
will yield results each differing from its neighbors on either side by transferring a 
single seat from one group to the other. 

This is illustrated by Table II in which two intermediate divisors shift, of the 
16 transferable seats, 8 under the method of major fractions, and 9 under’ that of 
equal proportions, from the group of large to that of small states, major fractions 
giving a seat to California which equal proportions gives to Kansas. The critical 
fraction lies at whatever point between .414 and .500 is needed to apportion 435 
seats. Under 1950 conditions it is .485; under those of 1940 it is .450. One can 
amuse himself, as I have done, and at the same time get a firmer grip on the problem 
by selecting by trial and error the divisors needed to get various other intermediate 
results. 

TABLE III 


APPORTIONMENT OF 270 REPRESENTATIVES UNDER 1950 Figures By METHOD OF 





Rejected Major | Equal Included 
Fractions Fractions Proportions Fractions 


Large 


California... .. 
Pennsylvania. 
Illinois. .. . 
Ohio... 

Texas. . 
Michigan......... 
Massachusetts. . . 
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Table III above gives the results of apportionment by each of the 4 methods for 
the 24 states in which with 1950 figures changing the method would change the 
distribution. 

The choice of a method turns upon the objective. If it is to give as many 
seats as possible to the big states, the method of rejected fractions is best; if it is to 
give as many seats as possible to the small states, the method of included fractions is 
best; if it is to hold the balance between the two groups, both extreme methods 
are ruled out in favor of an intermediate one. The test by which to determine which 
method best holds that balance is to ask which comes nearest to equalizing the 
district populations of the two groups. The results would differ in only 8 censuses 
out of the 17 since 1790; in every one of them the method of major fractions comes 
off best. For example, a computation based on 1950 figures yields this result. 


District population by method of 
equal major 
proportions fractions 
15 large states : 347,458 346,235 
30 small states 340,912 343,215 
Difference 6,546 3,020 


A mathematician will see at once that a critical fraction of 500 must hold the 
balance better than the smaller critical fraction adopted by the method of equal 


proportions. 
Early in the present century the problem was attacked along a new line. Before 


1910 a start was made by dividing the population of each state by the standard 
district population or ratio and then apportioning seats either for every unit in the 
quotient or for every such unit and for enough fractions to yield the desired total. 
After this had been done the constitutional provision entered to give seats to states still 


without representation. 

This procedure made the constitutional seats seem like a pendant to the ap- 
portioned ones. 

It is now realized that the Constitution sets both an upper limit on the size of 
the House (“not more than one to every thirty thousand”) and a lower one (“Each 
state shall have at least one Representative”). The first step towards the change 
was taken when attention was called to “the crucial fact that seats in the House of 
Representatives are of two classes, the 48, one for each state, which are guaranteed by 
the Constitution and are as completely beyond the control of Congress as seats in the 
Senate are and the remainder, the number and distribution of which are under 
congressional control.” 

All students now agree that apportionment by Congress starts, not with a clean 
slate, but with these 48 constitutional representatives unrelated to population. It 
follows, as corollaries, first, that in every distribution of seats two methods are in- 


* Willcox, The Apportionment of Representatives, 6 Am. Econ. Rev. Supp. 3-16 (1916). 
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TABLE IV 
District PoputaTion UNnpeER 1950 PopuLaTION By THREE METHODs OF APPORTIONMENT 





Past Method Present Method Proposed Method 
Rejected Fractions Equal Proportions Included Fractions 





New Hampshire 
Wyoming............% 


West Virginia 
Connecticut 
North Carolina 
Pennsylvania 338, 
Washington.......... .339,85% Louisiana. . 
‘ North Carolina... 
Washington 
West Virginia 
Connecticut 


New Mexico 
New York 


Mississippi 
Tennessee 


South Carolina...... 352, 
Michigan........... .35: 
Serre é 
North Carolina. cae 


Rhode SS Serre 3¢ 

Sr 56 

New Hampshire...... 533,24: 
h Pennsylvania........é 

Montana. .......505.. 5¢ inoi 

North Dakota. ...... .619,636 Oregon. re 

South Dakota 652, "740 Rhode Island. .. 09 ‘ California 


Average 371 1653 
Eee: 492 ,657 
Median...........444,440 





volved, an assignment by the Constitution unrelated to population and an appor- 
tionment by Congress based on population and second, that the task in apportion- 
ment is to adopt a method which will add seat after seat to the original 48 in such 


a way that each seat apportioned shall reduce as much as possible the inequality 


then existing among the states. 
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A citizen can best understand the four methods by following them as they 
apportion the first few seats in the House. All methods give seat No. 49 to New 
York, seat No. 50 to California, and seat No. 51 to Pennsylvania. Seat No. 52, 
however, is given by the methods of rejected fractions and major fractions to New 
York, but by the methods of equal proportions and included fractions to Illinois. 
Since Illinois with one seat has a larger district population than New York with two, 
giving the seat to Illinois will reduce the inequality but giving it to New York will 
not. This entails discarding the methods of rejected fractions and major fractions. 
The next seat, No. 53, is given by the method of equal proportions to New York 
and by that of included fractions to Ohio. Since Ohio with one seat has a larger 
district population than New York with two, giving it to Ohio will reduce the 
inequality while giving it to New York will not. This process of elimination 
leaves only the method of included fractions. 

Table IV above shows the results of apportionments by three of the four methods 
examined. 

The methods of major fractions and equal proportions have a common aim, 
namely, to equalize the district population of the two groups of large and small 
states; as has been shown, the results of the method of major fractions come nearer 


that mark. 
The method of included fractions has a different aim—to equalize the district 


populations of the 48 states. A method with that aim would enable a congressman 


to declare with truth that each member of the House represents as nearly the 
same number of people as the mathematical conditions of the problem and the 
vagaries or negligences of state legislatures permit. 

The figures in Table IV are given graphic expression in the diagram. 

The diagram shows that the difference between columns 2 and 3 is like that 
between 1 and 2, but much less. 

The figures at the bottom of Table IV show that under the method of included 
fractions, the average district population would be less than under the present 
method just_as under the present method it is less than it would be under the 
past. 

The diagram suggests that the problems now before Congress and the public 
are: 

(1) Is the present method of equal porportions better adapted than that of 
major fractions to reach the common aim? That question the experts can help with. 

(2) Is either of these methods better than the method of included fractions? 
That question is for Congress, because an answer to it turns on the interpretation of 
the constitutional requirement, “according to their respective numbers.” 
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THE METHOD OF EQUAL PROPORTIONS 


Laurence F. SCHMECKEBIER* 


The Constitution provides that the members of the House of Representatives shall 
be apportioned among the states according to their respective members. Not only 
the representation of the several states is concerned, but an inequitable apportion- 
ment has an effect on the vote in the electoral college, as the vote of any state is 
equal to the whole number of senators and representatives to which a state may be 
entitled. It is thus apparent that an equitable assignment of representatives to the 
several states is of paramount importance, as in a close election the result may be 
decided by the electoral votes of a state or group of states which had representation 
out of proportion to the population. 

At first glance it might seem that with a given membership the population 
of each district would be determined by dividing the total population by the total 
number of members. Thus if the total population is 150,000,000, and the membership 
of the House is fixed at 435, there should be one member for each 344,827 population, 
and the apportionment of each state would be its population divided by 344,827. 
But no state is likely to have a population equal to an exact multiple of the appor- 
tionment base. Fractions of various size would be left over, and it is the determina- 


tion of the weight to be given to these fractions that constitutes the problem of an 
equitable apportionment. 


I 
Facrors AFFECTING THE SEVERAL METHOops 


Several factors bearing on the choice of a method should be borne in mind. The 
first of these is the average population per district which is the result of dividing the 
population of a state by the number of representatives. It is consequently the 
same as the average population per representative. 

Another- factor of importance is the share of the individual citizen in a repre- 
sentative. This is obtained by dividing the number of representatives from the state 
by the total population. Thus if the population of a state is 687,497, and there are 
two representatives, the share of each individual is 2 divided by 687,497, or .000,002,9 
or 2.9 per million. 

In valuating the differences in the average population and in the individual share 
in a representative, consideration must be given to the absolute and relative differ- 
ences. The absolute difference is obtained by substracting the smaller from the 
larger number. The relative difference is the percentage by which the larger exceeds 


* A.B. 1896, Ph.D. 1899, Johns Hopkins University. Retired. Staff member of the Institute for 
Government Research of the Brookings Institution, 1921-1942; chairman, 1941-1942. Author, Con- 
GRESSIONAL APPORTIONMENT (1941), and various books on government organization and activities. 
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the smaller. Thus if a piece of property costing $500 is sold for $600 and another 
parcel costing $1,000 is sold for $1,100 the absolute difference in the profit is the same 
in each case—namely, $100. But the relative difference in one case is 500 divided 
into 100, or 20 per cent; in the other case it is 1,000 divided into 100 or 10 per cent. 

All modern methods of apportionment are based on priority lists, which indicate 
the apportionment of each state for any size of the House. As the Constitution pro- 
vides that one representative must be assigned to each state, a priority list begins 
with the forty-ninth member of the House or the second member from some state. 

The priority list numbers are obtained by multiplying the population of each 
state successively by the numbers applicable to the second member, the third member, 
and so on. As the several methods are based on different formulae, a different series 
of multipliers is used for each method. The formulae for obtaining the priority 
numbers are given under the discussion of each method. 

Having obtained the priority numbers as described above, those for each method 
are arranged in descending order. The priority list for the method of equal pro- 
portions, based on the census of 1950, would then read in part as follows: 


Section oF Priority List ror MetHop or Equar Proportions, Basep on CENsUS OF 1950 





Total number of Cumulative total 
representatives Priority list State of representatives 
from all states number from each state 





10,486,529 New York............ 2 


7,485,590 California....... 
7,423,215 Pennsylvania. . . 
6, 160,438 Illinois. . 
1,658 ,275 North Carolina........ 
770,231 Georgia. ... 
507 ,923 Tennessee . . 
377 ,059 New Hampshire... ... 
348 ,627 Arkansas 
347 ,858 Kansas. ... wes 
347 ,684 Massachusetts. . ... 


347 , 135 California. ..... 
347 ,048 Kentucky... 














A line is then drawn below the number in the first column representing the 
membership that has been determined upon. It should be noted that the first 
number is 49, as one representative has already been assigned by constitutional 
provision to each state. Thus for each state the last entry above the line in the 
fourth column (cumulative total of representatives from each state) shows the 
number of representatives to which each state is entitled. Thus for a house of 435 
members, reading up from 435, the members apportioned to the last 3 states would 
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be Arkansas 6, Kansas 6, and Massachusetts 14. If the membership were in- 
creased to 436, California would obtain an additional member; if the membership 
were decreased to 434, Massachusetts would be reduced to 13. 


II 


ApvANTAGEs OF MetHops oF Equat Proportions 

By the method of equal proportions the difference between the representation of 
any two states is the smallest possible when measured by the relative difference in 
the average population per district and also by the relative difference in the indi- 
vidual share in a representative. These features appear to make it superior to any 
other method that has been devised. 

Under this method state A deserves an additional representative when its popu- 
lation divided by the geometric mean of its present assignment of representatives and 
of its next higher assignment is greater than the population of any other state 
divided by the geometric mean of the assignment to such other state and its next 
higher assignment. The geometric mean of any two numbers is the square root 
of their product; the geometric mean (m) of two numbers (a) and (b) may be 


expressed as follows: 


m 
a 


b ae: 
-=—— or m?=ab, or m= V ab 


Thus the geometric mean of 4 and 16 is 
6 —_— 
mo UO oy m= 16X4 or m=V4=8 
4 m 
In order to compute the relative claim of each state a priority list is prepared as 
heretofore described; the process for the method of equal proportions is expressed 


in the form of an equation as follows: 





list figure) Geometric mean of its next higher assignment (k) and its present 
assignment (k—1) 
As one representative has already been assigned, the priority number for the second 


member will be as follows: 


P (priority _ Population of any state (A) 


P2=—— A — 
Vk (k-1) 
A 


A 
1.414,213,6— 
=A Xreciprocal of 1.414,213,6 
=A X0.707,106,78 
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The last figure in the above equation (0.707, 106,78) is then multiplied by the 
population of the state in order to obtain the priority number for the second mem- 
ber. For each succeeding priority list number, k is increased by one; thus the 
formulae for the third and fourth members will be as follows: 


A 


23 = aie a teiaastint 


V3(3—1) 
A 


V4(4—1) | 


The multipliers to be applied to the population in order to obtain the priority 
list for the method of equal proportions are given on page 24 of my book, Con- 
gressional Apportionment. 

The superiority of the method of equal proportions may be tested arithmetically 
by a comparison of the representation of any two states by the method of equal 
proportions and by any other method. If any two states are compared, it will be 
found that the relative difference in the average population per district is less by 
the method of equal proportions than by any other method. Likewise, if the relative 
difference in the individual share in a representative is compared, it will be found 
that the difference is smaller in the case of the method of equal proportions. 

The algebraic proof of the superiority of the method of equal proportions is 
shown in the following computation: 

The first problem is to find a method of assignment of representatives among 
the states so that the relative difference in average population of districts between 
any two states is as small as possible. 

Designate the population of two states as A and B; designate the number of 
representatives assigned to State A as a, and the number of representatives assigned 
to State B as 6. The average population of the districts in any state is the total 


population divided by the number of representatives, or 4 and . 


Under what conditions would it be fairer to assign an additional representative to 
State A in preference to State B? If an additional representative is assigned to A the 
relative difference in average population per district would be expressed by the follow- 


(F)-( _A 
(Hi 


If an additional representative is assigned to B the relative difference in average 


ing fraction: 


population per district would be expressed by the following fraction: 


* LauRENCE F, SCHMECKEBIER, CONGRESSIONAL APPORTIONMENT (The Brookings Institution, 1941). 
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(4)-() 


(54) 


If the assignment of the additional representative to A is correct, the relative differ- 
ence will be smaller than if the additional representative had been assigned to B. This 
may be expressed as follows: 


OWE GEE 
ae 


By separating the fractions we get 





(5) (ea) ()_(o) 


(ati) (cei) (eri) (oe) 


As any number divided by itself is 1 we can dispense with the fractions 


ee 


3 ee A: 








and write 


(a) 


cE) Ge 
a+1 b+1 


We can add 1 to each side without changing the relationship and the result will be 


Gime 


he 
a+l1 b+1 

If we multiply each side by both denominators the relationship will not be 
changed and we obtain the following: 


3) pay (ey le) aye 
(4) (a3) * (FH) (2) (a3) * (sq) 


a+l b+1 


(+) (s43)< (saa) 


RB A 2 


b(b+1) ~a(a+l) 
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We can take the square root of both sides without changing the relationship, and 
we get 
- = <— co a 
Vb(b+1) Vala+1) 
For convenience we can turn this around to read 


ao: ee oe 
Va(atl)> Vb(b+1) 

As the square root of the product of two numbers is the geometric mean of these 
two numbers it follows that State A deserves the additional representative when its 
pepulation divided by the geometric mean of its present assignment and of its next 
higher assignment is greater than the population of State B divided by the geometric 
mean of B’s present assignment and of its next higher assignment. 

The second problem is to find a method of assignment of representatives among 
the states so that the relative difference in the share in a representative between any 
two states is as small as possible. 

If the population of two states is designated by A and B and the number of repre- 
sentatives by a and & as before, the share in a representative is the number of repre- 


, a ; b - 
sentatives divided by the population, or + and >. If an additional repre- 


sentative is assigned to A the relative difference per share of a representative would 


be 


If an additional representative is assigned to B the relative difference in the share 
of a representative would be expressed by the following fraction: 


ema) 
(+7) 


If the assignment of an additional respresentative to A is correct the relative 
difference will be smaller than if the additional representative had been assigned to 
B. This may be expressed as follows: 


()-(8) )-(3) 
» 
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By separating the fractions we get: 


ee 2) (2) 


(x) (az) (ai) (4) 
B ( B Al (4 
As any number divided by itself is 1 we can dispense with the fractions and write 
( a 1) (7) 
See he eel, 
= . 
( B ) A 
We can add 1 to each side without changing the relationship, and the result will 
be: 
(“") (Ft) 
A_ B 
a va) 
(3 ( A 
If we multiply each side by both denominators the relationship will not be 
changed, and we obtain the following 


(2+) (+1) 
A se b gicue B b of 


(~) ho (=) “se 
B A 


\ 


at+l._a _b+1_ b 
ee Wee Bia 


a(a+1) ~b(b+1) 
i Na al 
We can take the square root of both sides without changing the relationship and 
we get 


Vala+1 ) Vb(b+1 ) 
-_ " 
By taking the reciprocals we get 
A B 
7 — > 
Va(a+1) Vb(b+1) 

As the square root of the product of two numbers is the geometric mean of these 
two numbers, it follows that State A deserves the additional representative when its 
population divided by the geometric mean of its present assignment and its next 
higher assignment is greater than the population of State B divided by the geometric 
mean of B’s present assignment and its next higher assignment. 
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The relative merits of the several methods were summed up as follows in 1929 
in a report of a Committee of the National Academy of Sciences:? 


There are five methods of apportionment now known which are unambiguous (that is, 
lead to a workable solution), and should be considered at this time. 
These five methods are— 
Method of smallest divisors 
Method of the harmonic mean 
Method of equal proportions 
Method of major fractions 
Method of greatest divisors 


After full consideration of these various methods your committee is of the opinion 
that on mathematical grounds, the method of equal proportions is the method to be 
preferred. Each of the other four methods listed is, however, consistent with itself and 
unambiguous. 

Let the population of a State A and the number of Representatives assigned to it 
according to a selected method of apportionment be a, and let B and b represent the 
corresponding numbers for a second State. Under an ideal apportionment the population 
A/a, B/b of the congressional districts in the two States should be equal, as well as the 
numbers a/A, b/B of Representatives per person in each State. In practice it is impossible 
to bring this desirable result about for all pairs of States. 

In the opinion of this committee the best test of a desirable apportionment so far 
proposed is the following: 

An apportionment of representatives to the various States, when the total number of 
Representatives is fixed, is mathematically satisfactory if for every pair of States the dis- 
crepancy between the numbers A/a and B/b cannot be decreased by assigning one more 
Representative to the State A and one fewer to the State B or vice versa, or if the two 
numbers a/A and b/B have the same property. 


The method of equal proportions is preferred by the committee because it satisfies the 
test proposed when applied either to sizes [population] of congressional districts or to 
numbers of representatives per person, and because it occupies mathematically a neutral 
position with respect to emphasis on larger and smaller States. 


The following is a portion of the report on the methods of apportionment made 
in 1921 by the Census Advisory Committee of the Department of Commerce.’ 


The “method of major fractions” utilizes only one of several ways of expressing 
apportionment ratios. The “method of equal proportions” utilizes all of these ways 
without inconsistency. The latter method, therefore, has a broader basis. 


In the “method of major fractions” the “nearness” of the ratios of representatives and 
population for the several States is measured by absolute differences. The “method of 
equal proportions” utilizes relative differences. The relative scale is to be preferred. 

? Hearings before the House Committee on the Census on the Apportionment of Representatives in 
Congress, 76th Cong., 3d Sess. 70-71 (1940). The committee consisted of Raymond Pearl, chairman, 
G. A. Bliss, E. W. Brown, and L. P. Eisenhart. 

® Hearings before the House Committee on the Census on H. R. 13471 (Apportionment of Repre- 
sentatives in Congress Amongst the Several States), pt. 2, 69th Cong., 2d Sess. 58 (1927). The com- 
mittee consisted of W. S. Rossiter, chairman, C. W. Doten, E. F. Gay, W. C. Mitchell, E. R. A. Seligman, 


and A. A. Young. 
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In 1950 a committee on apportionment of the American Political Science Associa- 
tion recommended (one member dissenting) that “there is no reason for changing 
at this time from the mathematical formula in the present Apportionment Act of 
1941, namely, the method of equal proportions.”* 


III 
Oruer METHODs oF APPORTIONMENT 


By the method of major fractions the difference between the representation ot any 
two states is the smallest when measured by the absolute difference in the individual 
share of a representative. The priority list is computed by dividing the population 
of each state successively by the arithmetic mean between succeeding representatives. 
The equation for obtaining the multiplier would be as follows: 

P (priority _ Population of any state (A) 

list figure) Its next higher assignment (k) minus 1 plus 4 
ene On 
(k-1)+% 
As one representative has already been assigned to each state, the formula for the 
second member would be as follows: 





A 
P2 =, 
(2-1) +% 


-A 

1% 

=A Xreciprocal of 1.5 
=A X 0.666 , 666,67 


The priority list number for the second member will then be the population 
multiplied by 0.666,666,67. For each succeeding priority list number, k is increased 
by one. Thus the formulae for the third and fourth members will be as follows: 


p= A 


(3-1)+ 
a ae 
~ (4-14+% 

The multipliers to be applied to the population in order to obtain the priority list 
for the method of major fractions are given on page 15 of my book, Congressional 


2 


P4 


Apportionment. 
In the method of harmonic mean the difference between the representation of 


two states is the smallest possible when measured by the absolute difference in the 
average population per district. The priority list is prepared by dividing the popula- 
“The Reapportionment of Congress, 45 AM. Pov. Sci. Rev. 153 (1951). The committee consisted 


of Arthur N. Holcombe, chairman, Zechariah Chafee, Bertram M. Gross, John W. Lederle, Edward 
H. Litchfield, James K. Pollock, Robert S. Rankin, Laurence F. Schmeckebier, and Walter F. Willcox. 
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tion of any state by the harmonic mean of its next higher assignment and of its 
present assignment, the harmonic mean being a method of averaging absolute differ- 
ences. The harmonic mean of two numbers (a) and (b) is twice their product di- 
vided by their sum, and may be expressed as follows: 

_ 2(axb) 
— a+b 


Thus the harmonic mean of 2 and 3 is 


2(2X3) 12 ,2 
wale: ad tees 3 
The multiplier for preparing the priority list number is obtained as follows: 


P(priority _ Population of any state (A) 
list figure) Harmonic mean of its next higher assignment (k) and of its 
present assignment (k—1) 
- A 
"a eS 
(Ge 1) +k 
As one representative has already been assigned, the formula for the second member 


would be as follows: 


A 


99 0 re 


( oo) 
(2-1) +2 


A 


i. =) 
(Fr 


A 
4/3 
=AX3/4 
=AX0.75 
For each succeeding priority list number, k is increased by one, the formulae for 
the third and fourth numbers being as follows: 
A 
(755) 
(3-1)+3 


The multipliers to be applied to the population in order to obtain the priority list 


for the method of harmonic mean are given on page 35 of my book, Congressional 
Apportionment. 


The method of smallest divisors most nearly equalizes the representative surplus 
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of each state—that is, the absolute difference between the representation of an over- 
represented state and the number of representatives of an under-represented state 
multiplied by the population of the over-represented state divided by the population 
of the under-represented state. A state is over-represented with respect to another 
state if it has a smaller average population per district; it is under-represented if it 
has a larger average population per district. 

The absolute representation surplus may be expressed as the absolute difference 
between a and b multiplied by A/B in which the letters represent the following: 


A = Population of over-represented state 
B = Population of under-represented state 
a = Number of representatives assigned to state 4 


b = Number of representatives assigned to state B. 


The priority list number is determined as follows: 


P(priority _ ___ Population of any state (A) _ 
list number) Next higher assignment (k) minus 1 
A oe 
k—1 
As one representative has been assigned to each state, the formula for the second 


member would be as follows: 


A 
be a cee 
Pe 2-1 

_A 


| 
=A xX reciprocal of 1 
=AX1 
For each additional priority list number, k is increased by one. 

The multipliers to be applied to the population to obtain the priority list for 
the method of smallest divisors are given on page 42 of my book, Congresstonal 
Apportionment. 

In the method of greatest divisors the difference between any two states is the 
smallest possible when measured by what is termed the absolute representation 
deficiency, which is the difference between the number of representatives of an 
under-represented state and the number of representatives of the over-represented 
state multiplied by the population of the under-represented state divided by the 
population of the over-represented state. For the purpose of this method a state is 
over-represented with respect to another state if it has a smaller average population 
per district; it is under-represented with respect to another state if it has a larger 
average population per district. 

The absolute representation deficiency may be expressed as the absolute differ- 
ence between b and a (B/A) in which the letters represent the following: 
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A = Population of over-represented state 

B = Population of under-represented state 

a = Number of representatives assigned to state A 
b = Number of representatives assigned to state B. 

The figures in the priority list are obtained by dividing the population by suc- 
cessive numbers of representatives, beginning with its present assignment plus one. 
The equation is as follows: 

P(priority ______ Population of any state (A) _ 

list figure) Its present assignment plus 1 (k+1) 
nul 
k+1 

As one representative has been assigned to each state, the priority number of the 


second representative would be 


=A Xreciprocal of 2 
=AX0.5 


For each successive priority list number, k is increased by one. 


The numbers to be applied to the population to obtain the priority list for 
the method of greatest divisors are given on page 51 of my book, Congressional 
Apportionment. 
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THE APPORTIONMENT PROBLEM FACED 
BY THE STATES 


James E. Topp* 


As a result of the 1950 census, and as the Constitution undoubtedly intended, the 
matter of congressional apportionment and how it will affect the Eighty-third and 
succeeding Congresses is brought forcefully to our attention. Many writers have 
left the impression that there is much to be desired with respect to the formation 
within the states of districts which provide representation on a fair and equitable 
basis. It is the purpose of this paper to analyze what is being done and what will 
be done on congressional apportionment in the various states in order to comply with 
the legal requirements and the traditional standards that have been set up to provide 


such fair and equal representation. 

Although the territorial unit as a basis of representation is old in American 
history, it was not until 1842 that it became the legally prescribed manner of electing 
members of the House of Representatives. The legal requirement that districts be 
composed of contiguous territory first appeared in 1842,’ but the requirement that 
districts also be compact did not become law until the Apportionment Act of 1901.7 
These requirements have been omitted from apportionment acts since 1929* and 


no such requirements exist in federal law at the present time. 

In a message to the first session of the Eighty-second Congress on this subject, 
President Truman called for the reinstatement of these legal requirements that 
districts be made up of compact territory, but up to the present time this has not 
been done. A Committee on Congressional Reapportionment of the American 
Political Science Association also called for the reinstatement of these provisions and 
in addition stated the desirability of expressing “the standard of approximate equality 
among the districts with greater definiteness than hitherto.”® It is evident then that 
these standards are very much alive as factors to be considered in achieving fair 
representation“in Congress. 

Since what is done in any one state may affect the nation as a whole in contrib- 
uting to the existing balance of power in the House of Representatives, it has been 
thought desirable to examine the situation in each of the 48 states where the neces- 
sary information has been available. This paper could not be a detailed analysis of 
the factors which went into the districting arrangement which exists in each of 

* Ph.B., Northwestern University. *5 Strat. 491 (1842). 

? 31 SraT. 733 (1901). * 46 Star. 21, 26 (1929). 

* DEcENNIAL CENSUSES AND APPORTIONMENT OF REPRESENTATIVES IN CONGRESS (MESSAGE FROM THE 
PRESIDENT OF THE UNITED States), H. R. Doc. 36, 82d Cong., 1st Sess. (Jan. 9, 1951); 97 Conc. REc. 


114 (1951). 
° The Reapportionment of Congress (Report of the Committee on Congressional Reapportionment of 
the American Political Science Association), 45 AM. Por. Sci. Rev. 153, 154 (1951). 
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these states. The writer has sought, in general, to point out the features of the 
various state apportionments which relate to the above-mentioned commonly ac- 
cepted standards of compact contiguous districts of approximately equal numbers. 
The information from some states has not been available and either these states 
have been omitted from the paper or the comments which are made lack complete- 
ness. Another factor contributing to a lack of completeness is that census figures for 
divisions of cities and counties have not been available. The preliminary counts 
of the 1950 census have been used throughout the paper. Legislative reference bu- 
reaus, state libraries, or offices of secretaries of state have been very helpful in 
supplying information. 
I 


Strate Lecat REQUIREMENTS CONCERNING APPORTIONMENT 
A. Constitutional Requirements 
One of the striking facts which may be observed in a study of congressional 
districts, is the general lack of requirements or standards imposed by either the 
federal or state governments to govern their formation. In the restrictions, there 
is wide variation in the extent to which the traditional standards of equal popula- 
tion and of being composed of contiguous and compact territory are followed by 


the states. 
Among the states which do have constitutional provisions that do more than 
give authority to the state legislature to designate the congressional districts are: 


California, Iowa, Missouri, Montana, North Dakota, South Carolina, and West 
Virginia. A common provision in state constitutions of the past prohibited the 
division of counties in the formation of legislative districts. Although such a require- 
ment is no longer common, probably since the growth of large cities has made it 
impractical, there appears to be, nevertheless, a reluctance in some states to divide 
counties. This seems to be true particularly in those situations where a portion of a 
county would be attached to a district containing several other counties, rather than 
where a county could be evenly divided into two or more congressional districts. 

The constitution of California sets up the requirements of forming districts 
of compact and contiguous assembly districts and also establishes rules for the 
division of counties when that becomes necessary. The provisions® are as follows: 


1. A congressional district, composed of two or more counties, cannot be separated by a 
county belonging to another congressional district. 

2. No county can be divided in forming a congressional district except when it has 
more population than is required for one or more representatives. 

3. A county whose population is greater than that required for one congressional district, 
must be formed into one or more districts according to population. In forming such a 
district, it is requisite that (a) no assembly district be divided; (b) each congressional 


®Cauir. Const. Art. IV, §27. MARGARET GREENFIELD, LEGISLATIVE REAPPORTIONMENT 13 (BUREAU 
oF PusLic ADMINISTRATION, UNIVERSITY OF CALIFORNIA, 1951). 
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district be composed of compact, contiguous assembly districts; (c) any population left 
after forming one or more congressional districts within the county, be attached by com- 
pact adjoining assembly districts to a contiguous county or counties to form a congressional 
district. 


A glance at the California apportionment of 1941 reveals that the most populous 
district was the third, with a population of 409,404, and the least populous was the 
twenty-first, with a population of 194,199. In an exactly equitable division, the 
population of each district would have been 300,321. Thus it can be inferred that 
the provision which states that “a county whose population is greater than that re- 
quired for one congressional district, must be formed into one or more districts 
according to population,” does not make an equitable apportionment mandatory. 
In this case, what constitutes population “greater than that required for one 
congressional district,” is not regarded as established. 

The constitution of Iowa sets forth what amounts to the contiguity standard 
and also prohibits the division of a county. Section 37 of Article III reads:* 


When a congressional, senatorial, or representative district shall be composed of two or 
more counties, it shall not be entirely separated by any county belonging to another dis- 
trict; and no county shall be divided in forming a congressional, senatorial or repre- 
sentative district. 


The first provision reaffirms part of the federal requirement in existence at various 
times from 1842 to 1929 that districts be made up of “contiguous and compact 
territory.” The second is an example of the restriction on dividing counties which, 
however, makes little difference in the case of Iowa, since there is no county whose 
population exceeds the average for the state’s congressional districts. 

In some cases it is difficult to determine the extent to which statutory provisions 
or court decisions on apportionment apply merely to apportionment for the state 
legislature or also to the apportionment for members of Congress. Except where 
the application is specifically stated, it has been assumed in writing this paper that 
legal pronouncements on apportionment apply to the apportionment of both mem- 
bers of the state legislature and members of Congress. 

Constititional provisions which are only routine, such as those which provide 
that the state shall be divided into districts and that each district shall have one 
representative, or those which merely grant authority to apportion are, in general, 
not included in this report. The constitutional provision of Minnesota is mentioned 
because of the judicial interpretation of it. The Minnesota courts* have construed 
Section 23, Article IV of the constitution that “the legislature shall have the power 
to apportion” as “imposing a duty of reapportionment and that the duty so im- 
posed continues until performed.”® How this affects the actual process of reappor- 


7 Towa Const. Art. III, §37. 

® State v. Weatherill, 125 Minn. 336, 147 N. W. 105 (1914); Smith v. Holm, 220 Minn. 486, 10 
N.W.2d 914 (1945). 

* Report OF THE MINNESOTA LEGISLATIVE RESEARCH COMMITTEE ON LFGISLATIVE REAPPORTIONMENT 
(PusiicaTion No. 36) 1 (1950). 
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tionment is not clear since one source indicates that “under the separation of powers 
doctrine which forms the basis of our representative government, the legislative 
branch is immune from mandamus action and the courts appear to have no direct 
means of forcing the legislature to effect reapportionment.””® 

The Missouri constitution of 1945 includes the requirement of districts being 
“composed of contiguous territory as compact and as nearly equal in population as 


11 


may be." It also provides:’* 


When the number of representatives to which the state is entitled in the House of the 
Congress of the United States under the census of 1950 and each census thereafter is certi- 
fied to the governor, the general assembly shall by law divide the state into districts corre- 
sponding with the number of representatives to which it is entitled. . . . 


It seems questionable whether this imposes the duty of reapportionment after each 
census or only when the number of representatives to which Missouri is entitled does 
not correspond with the number of districts then in existence. The implication, in 
the writer’s opinion, is that redistricting is intended after each census in order to 
adjust the districts to population changes. 

The constitution of Montana requires an enumeration of the inhabitants of 
the state in addition to that of each federal census. The enumeration is to be taken 
every tenth year from 1895 and would therefore fall between each regular census. 
After each enumeration, it is required that the state legislature “shall revise and 
adjust the apportionment for representatives on the basis of such enumeration 
according to ratios to be fixed by law.”** This provision is of little practical im- 
portance since the last congressional apportionment was in 1917 and each district 
varied from the state average by approximately 30,000 in 1940 and 43,000 in 1950. 
This is perhaps not excessive, but it does indicate that the two enumerations have 
little effect on congressional apportionment. 

The constitution of North Dakota provides for the selection of members of the 
House of Representatives of the United States by election at large until other methods 
are set by law.’* The effect of such a provision merely gives support to those to 
whom reapportionment seems unnecessary and in a state such as North Dakota, 
which is one-party dominated, it serves to perpetuate an unsatisfactory apportion- 
ment. 

South Carolina’s constitution contains a stipulation which eliminates rather than 
imposes any restrictions on the legislature by means of the provision that the 
general assembly may divide the state into congressional districts “as it may deem 
wise and proper.”?° 
Congressional districts are required by the constitution of West Virginia to “be 


»16 


formed of contiguous counties, and be compact. By this provision and one that 


10 Thid. } Missour1 Const. Art. III, §45 (1945). 
18 Ibid. *® Mont. Const. Art. VI, §2. 

1#N. D. Const. Art. 18. *®S. C. Consr. Art. VIII, §13. 

16W. Va. Const. Art. I, §4. 
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“each district shall contain as nearly as may be, an equal number of population,” 
West Virginia follows the pattern of the congressional requirements established 
when the district method of electing members of the House of Representatives was 
adopted in 1842. 
B. Statutory Provisions on Apportionment 

No statutory provisions were found which impose any restrictions on the state 
legislature in the formation of congressional districts. The usual statutory provision 
merely designates the districts and enumerates the counties, municipal divisions, or 
other divisions which are included in each district. There is some uniformity in 
the practice of forming congressional districts by county. Where the county must 
be divided, however, there is less uniformity. The most common basis of division 
in such situations is on the basis of ward and precinct. 


II 


INFLUENCE OF THE CouRTs ON CONGRESSIONAL APPORTIONMENT 
No recent court cases have come up which have any great importance for con- 
gressional apportionment. The last case which is of national importance is Cole- 
grove v. Green, in which the United States Supreme Court declined to intervene 


in the Illinois apportionment in order to bring about a more equitable districting. 
In its opinion, the Court stated :!7 


The remedy for unfairness in districting is to secure State legislatures that will apportion 
properly, or to invoke the ample powers of congress. 


This decision, coupled with the absence since 1929 of any effective requirement in 
federal law and with the very limited constitutional requirements of the states them- 
selves, means that the state legislatures of a.majority of states are practically with- 
out restriction in the formation of congressional districts. 

President Truman, in his message on apportionment to the Eighty-second Con- 
gress, called for the re-establishment of the requirement that districts “be com- 
posed of contiguous and compact territory and contain as nearly as practicable, 
the same number of individuals.”""* The question then comes up whether dis- 
tricting could be successfully challenged if such a law existed. This would appear 
to be the situation which arose in Hume v. Mahan,’® in which a federal district court 


20 


held the state districting act invalid.°? The Committee on the Reapportionment of 
Congress of the American Political Science Association calls for sanctions such as 
Congress ordering the state to do the districting job over again, or of redistricting 
7 Colegrove v. Green, 328 U. S. 549, 556 (1946). 
** DECENNIAL CENSUSES AND APPORTIONMENT OF REPRESENTATIVES IN CONGRESS, Op. cit. supra note 


1 Fed. Supp. 142 (E. D. Ky. 1932). 

*° This decision was reversed by the Supreme Court in a per curiam opinion, 287 U. S. 575 (1932), 
on the authority of Wood v. Broom, 287 U. S. 1 (1932), which held that the Apportionment Act of 1911, 
relied on by the district court, was no longer in effect. 
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the state itself.21_ In commenting on the power of Congress in this respect, Schmecke- 
bier quotes Harold M. Bowman as follows:** 


But what is the extent of the power of Congress? How much farther might it go 
than it has gone in control of redistricting? May Congress itself redistrict the State, and, 
if it attempts to do so, must it, for example, create districts that are equal in population 
as far as is practicable? 

Finally, we again refer to Smiley v. Holm [285 U. S. 355 (1932) ], the latest expression 
of the Supreme Court on this subject: 


In exercising this power the Congress may supplement these state regulations or may 
substitute its own. It may impose additional penalties for the vioiation of the state laws 
or provide independent sanctions. It “has a general supervisory power over the whole 
subject.” 


Since the Supreme Court in Wood v. Broom®® held that the Apportionment Act of 
1911 had expired when followed by the Census Act of 1929, the last restrictions 
placed by Congress on the formation of districts also expired. Every indication is 
then that, until Congress enacts new regulations, Wood v. Broom is controlling, but 
that if new legislation were to be enacted, Congress would be regarded by the courts 
as having the power to regulate the creation of congressional districts. 


Ill 


Status oF CONGRESSIONAL APPORTIONMENT IN THE STATES 
A. Effect of 1950 Census 


In accordance with federal statute, President Truman submitted a message to 
the first session of the Eighty-second Congress indicating the apportionment of 
representatives to the states on the basis of the population figures of the 1950 census. 
The message showed that g states would have their number of representatives in 
Congress reduced and that 7 states would gain in number of representatives. The 
present law sets up the procedures to be followed in each of five possible situations 
arising out of a change in apportionment. For those states where the number of 
representatives increased, the law merely requires that, in the absence of a redistrict- 
ing, “such additional Representative or Representatives shall be elected from the State 
at large and the other Representatives from the districts then prescribed by the law 
of such State.”** If, however, there is a decrease and no redistricting occurs and 
the number of districts is greater than the reduced number of representatives, they 
are all required to be elected from the state at large.*®° The states which were, there- 

** The Reapportionment of Congress, 45 AM. Pov. Sci. Rev. 153 (1951). 

2? LAURENCE F, SCHMECKEBIER, CONGRESSIONAL APPORTIONMENT 148-149 (The Brookings Institution, 
1941), quoting Bowman, Congressional Redistricting and the Constitution, 31 Mucu. L. Rev. 170, 176, 
177 (1932). 

28 387 U. S. 1 (1932). 


9455 Stat. 761 (1941), 2 U. S.C. A. §2a (c) (1950). 
5 Ibid. 
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fore, faced with the necessity of redistricting or of electing their representatives at 
large were: Arkansas, Illinois, Kentucky, Mississippi, Missouri, New York, Okla- 
homa, Pennsylvania, and Tennessee. The states which gained were not faced with 
quite as urgent a reason for redistricting although needing it in terms of population 
increases. These states were: California, Florida, Maryland, Michigan, Texas, Vir- 
ginia, and Washington. Other states were shown by the census to need redistricting, 
but were not under external pressure to redistrict. Arkansas, Illinois, Oklahoma, 
New York, and Tennessee have already redistricted, and there is some indication that 
Kentucky, Missouri, and Pennsylvania will do so either at the legislative session 
now going on or at one convening early in 1952. Informants from Mississippi 
say that the state has not been notified of a change in apportionment although 
newspaper articles clearly indicate awareness of the required redistricting or of elect- 
ing all congressmen at large. Of the states which have increased apportionment, 
Maryland and Michigan have redistricted, and indications are that Texas and 
Washington will elect their additional member at large. 
B. Recommendations for Legislation 

The President's message, in addition to notifying the states of changes in repre- 
sentation, called for legislation reaffirming the single-member district plan of repre- 
sentation and the standards of contiguity, compactness, and equality of numbers. 
The message also called for a restriction on the percentage of deviation which could 
exist in any state. The maximum deviation to be permitted under these recommen- 
dations would range from 50,000 above the average for the state to 50,000 below.** 
This is very similar to a proposal of a committee of the American Political Science 


Association which would limit the deviation to 15 per cent, allowing districts “to 


7 


vary over a range of about 100,000.” 

Other recommendations were also made by this Committee to bring about a more 
uniform observance of approved standards in the formation of districts. It pro- 
posed that where the state refused to do an acceptable job of redistricting, the “only 
suitable alternative is for Congress to do it.”** Sanctions were therefore proposed 
for those sitiations in which the districting was unsatisfactory. The plan suggested 
was :*° 


First, the States should be required to do their own redistricting soon after Congress 
passes the Apportionment Act: this will give Congress ample time to consider whether 
this action by the States complies with the statutory standards of approximate equality. 
Second, the President should transmit the results of State redistricting to Congress and 
to all the States with information showing how any particular State has violated the 
statutory standards of approximate equality. Since the President's statement will appear 
in the press, unequal redistricting will be subjected to the powerful sanction of publicity. 
Third, Congress may then take such action as it deems proper. Congress may order the 
State to do the job over again. Or Congress may redistrict the State itself. 

2° DeCENNIAL CENSUSES AND APPORTIONMENT OF REPRESENTATIVES IN CONGRESS, Op. cit. supra Note 4. 


27 The Reapportionment of Congress, 45 AM. Pot. Sct. Rev. 153, 155 (1951). 
38 Ibid, 2° Td. at 153, 156. 





Tue ApporTIONMENT ProsLeM Facep BY THE STATES 321 


It should be noted that most of these sanctions apply to wide differences in district 
populations and not to violations of contiguity and compactness of districts which 
would be included in the practice of “gerrymandering.” 

In view of present and proposed regulations governing apportionment, it might 
give a more adequate picture of the situation to look at each state to see what has 
been done or is being done to meet suggested standards as the need has been revealed 


by the 1950 census. 
lV 
THE ApporTIONMENT SITUATION IN THE STATES 

Alabama last redistricted in 1931 when the number of representatives to which 
the state was entitled was reduced from ten to nine. It was thus forced to do so 
or to have all of its representatives elected at large. The shifts in population re- 
vealed in two censuses have not been sufficient to bring about a feeling on the part 
of the legislature that the state needs redistricting. In this respect the state provides 
a good example of the apparently general attitude that redistricting is not required 
unless there has been a change in apportionment, or, the range from the smallest 
district to the largest is relatively large. There are 3 districts, the sixth, seventh, and 
ninth, which vary more than 15 per cent from the state average. The greatest devia- 
tion from the average is in Jefferson county, which includes Birmingham and which 
is 162.9 per cent above the average. An informant from the state comments: 


Alabama is predominantly Democratic, but there are a few counties in the State which 
usually vote Republican. As a matter of custom, the State is divided into Congressional 
districts in such a manner that these counties will not fall within the same district. 


A glance at the map of congressional districts for the state shows that it probably 
qualifies as an example of gerrymandering. 

Arizona has 2 districts which vary 11.6 per cent above and below the state average. 
While the percentage of variation is within proposed limits, a more equitable appor- 
tionment could easily be made with the addition of a county to district number 
one. 

Arkansas was one of the states where representation was reduced and it was 
therefore under pressure to redistrict. Prior to 1950, the last redistricting was carried 
out in 1go1, notwithstanding a considerable degree of disparity in district popula- 
tions shown by the 1940 census. Although the present apportionment is more 
equitable than the previous one, 2 contiguous districts vary more than the 15 per cent 
recommended variation from the state average. The Arkansas redistricting is in- 
teresting for another reason in that the statement is made that in considering alternate 
methods of districting, “historical relationship of the counties as well as economic 
interests of the people have been considered in arriving at these plans.”* This 
seems to indicate a philosophy of representation which would have the territorial 


3° PLans FOR SIX CONGRESSIONAL Disrricrs FoR ARKANSAS (REPORT OF THE ARKANSAS LEGISLATIVE 
Councit REsEARCH DEPARTMENT, HERRN Nortucurt, Director) 10 (December, 1950). 
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unit include specific elements rather than cut across traditional associations and area 
interests. 

California will increase its representation by 7 seats in the House of Repre- 
sentatives of the next Congress. The state has redistricted in accordance with this 
increase. Four districts of the new apportionment will vary more than 15 per cent 
from the state average. These are the ninth, fourteenth, twenty-seventh, and twenty- 
ninth districts. The variations of these districts are respectively 33 per cent below, 20 
per cent above, 20 per cent below, and 34 per cent below. This is not an excessive dis- 
parity in district populations, but is perhaps larger than necessary. The map of 
California’s congressional districts gives the impression that compactness was not a 
primary consideration in their formation. It is probable that geographical factors 
have played an important part in the creation of California’s congressional districts. 
The question is raised whether any one standard for district formation should take 
precedence over others. While it seems that a case might be made for geographical 
area representation within a state, it also appears that it would take an extensive 
research project to determine whether geographical or political factors might be 
responsible for a particular district arrangement. California’s last previous re- 
districting was in 1941. 

Colorado will probably have no reapportionment as a result of the findings of the 
1950 census in spite of the fact that 3 of its 4 districts vary more than 15 per cent from 
the state average. The last previous redistricting occurred in 1921. The question- 
naire which was sent to the state by the writer was returned with the statement that 
“no change in number of congressmen has been made by Congress for Colorado, so 
no reapportionment likely.” There is here a suggestion of what was found to be a 
rather general attitude that in the absence of specific requirements by Congress, 
the states will probably do little toward bringing about an equitable apportionment. 

Connecticut continues to be entitled to 6 representatives as it has since the date 
of its last congressional reapportionment in 1931. One representative has, since 
that time, been elected from the state at large. This is, of course, in contradiction to 
the philosophy of the district system. Of the state’s 5 districts, 3 vary more than 15 
per cent from the state average and of these, 2 are more than 50 per cent greater 
than the state average. An appropriate statement as to the reapportionment situation 
in Connecticut was made by Robert D. Byrne in the Hartford Courant of November 
20, 1950. He stated:** 

Various proposals have been made in the past for dividing Connecticut into six districts, 
but inasmuch as any redistricting would change political balances, all schemes have met 
partisan ob‘<. tions. 

The fact that the 2 most populous districts include Hartford and Bridgeport, 
suggests that this is an example of urban under-representation. 

Delaware does not have an apportionment problem since it is entitled to only 


*1 Hartford Courant, Nov. 20, 1950. 
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I representative. The entire state is 8.6 per cent less than the national average for 
a district; however, since each state is entitled to 1 representative, Delaware should 
probably not be compared to those states which can easily arrange an equitable appor- 
tionment by simply adding or substracting counties to adjust the uneven districts. 

Florida gains 2 representatives in the 1951 apportionment. According to the 
questionnaire returned from this state, a new apportionment was passed this year; 
however, no details were made available as to its nature. A large increase in popula- 
tion has taken place and presumably the added seats will remedy a situation in which 
there were wide variations from the state average. The writer's question as to 
whether Florida’s districting was accomplished so as to consider any local customs 
or traditional arrangements, was answered affirmatively, so it would not be un- 
expected if the traditional standards for district equal numbers, compactness, and 
contiguity were not adhered to closely. 

In Georgia, some interest has been shown in redistricting even though the state is 
not required to do so by either federal or state law. A bill was introduced in the 
state legislature by Mr. Luther Alverson of Atlanta to redistrict. Under the present 
apportionment, 4 of the state’s 10 districts vary more than 15 per cent from the state 
average. One of these, the fifth, which includes Atlanta, is about 78 per cent larger 
than the state average. Even under Mr. Alverson’s bill, this district would be 
35 per cent larger than the state average. Here again, the reluctance to divide a 
county into less than two complete districts is probably largely responsible. Mr. 
Alverson’s bill was not reported out from the Legislative and Reapportionment Com- 
mittee when the legislature recessed in 1950. As a result, probably nothing further 
will be done until the adjourned session meets in January 1952. 

In Idaho, there will be no change in the state’s number of congressional repre- 
sentatives. One district is 17.1 per cent above and the other 17.1 per cent below the 
state average. There is no apparent reason why the districts could not be equalized, 
particularly since it would be very easy to accomplish. 

As a result of population changes revealed in the 1950 census, Illinois has re- 
districted. It was required to do this if it did not wish to elect that state’s entire 
congressional delegation at large. In the new apportionment, 3 districts vary more 
than 15 per cent from the state average and 2 others closely approach 15 per cent. 
Aside from the fourteenth, fourth, and twentieth districts, which vary 33 per cent, 
26 per cent, and 19 per cent from the state average, Illinois appears to have nu- 
merically equal districts. The most unusual feature of the new apportionment is 
the twenty-first district, which in spite of the fact that it is 99 per cent of the state 
average, appears to be an excellent example of “gerrymandering” since there is 
virtually no compactness in the district and it meets only the minimum standards 
of contiguity. The questionnaire sent by the writer to possible sources of information 
in the states attempted to determine some of the factors which influence redistricting. 
For Illinois, it was returned with the comment that in redistricting there, “usually 
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an attempt is made to try to satisfy as many of the incumbent congressmen as 
possible.” 

In Indiana, there is no change in representation as a result of the 1950 census 
and it will probably not have a reapportionment in the near future. The last con- 
gressional apportionment occurred in 1941. Five of the districts in the state vary 
more than 15 per cent from the state average. The largest district is a one county 
district. Indiana provides another example of the situation where an inequitable 
apportionment could easily be remedied by adding and subtracting counties from 
contiguous districts. The inequality is, however, nothing new since the census of 
1940 indicates than an inequitable apportionment must have been deliberate. 

Iowa last redistricted in 1941. Three of Iowa’s 8 districts depart more than 15 
per cent from the state average. The second district is 26 per cent above the average 
and the fourth and seventh districts are respectively 23 per cent and 19 per cent 
below the average. Like Indiana, Iowa probably will not reapportion, although it 
would be relatively easy to do so. Another similarity is that in both states the dis- 
parity between the largest and smallest districts has increased since the last appor- 
tionment. 

Kansas last redistricted in 1941 when the number of districts in the state was 
reduced from 7 to 6. Three of the state’s 6 districts vary more than 15 per cent from 
the average. The fourth district is 4o per cent larger, and the third and sixth are 
respectively 28 per cent and 24 per cent below the state average. There is no apparent 
reason why a more equitable apportionment would be difficult. The disparity 
has increased since the last apportionment since the most populous districts gained 
population and the least populous districts declined in population. There is some 
possibility that the districts containing the urban areas were extended in order 
to include rural areas and thereby counterbalance any tendencies to concentrate 
urban influence. To assert that this is more than a possibility would require fur- 
ther study. 

Kentucky is one of the states in which the legislative session is held in the even 
numbered years. As a result of this fact and because Kentucky loses a representative 
as a result of the 1950 census, there will probably be a redistricting in 1952. Jeffer- 
son county, which includes Louisville, makes up the third district with a population 
of 482,285. If continued as one district, this will be 30 per cent above the state 
average for 8 districts. If this is done, it will be indicative of some of the con- 
siderations which go into redistricting. The writer's questionnaire, returned from 
Kentucky, states that “Republican strength in the mountains traditionally has been 
concentrated in the Ninth District.” Although this district is only 9 per cent above 
the state average for 8 districts, what is done with this district in a new apportion- 
ment may also reveal something of the factors which concern the legislature in re- 
districting. 

Louisiana neither gains nor loses as a result of the apportionment based on the 
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1950 census. It has had 8 representatives in Congress since 1912. Although 3 of 
these 8 vary more than 15 per cent, the variation in 3 others is very close to 5 per cent. 
The writer’s questionnaire returned from the state indicates that a new apportion- 
ment is probable. The state legislature convenes in May of the even numbered 
years and there is some doubt that redistricting can occur before the 1952 congres- 
sional elections. This state will probably provide an interesting example of the 
likelihood of redistricting in the absence of any specific congressional requirement. 

Maine has had 3 representatives since the apportionment based on the fifteenth 
census and will continue to have this number in the Eighty-third Congress. The 
districts are apparently equitably apportioned, since none varies mure than 7.4 per 
cent from the state average, and are reasonably compact and contiguous. 

Maryland is one of the states where representation is to be increased in the Eighty- 
third Congress and it has therefore redistricted. The last prior redistricting occurred 
in 1902. The city of Baltimore is now divided into 3 districts with a small part of it 
in a fourth. Since population figures for city divisions have been difficult to obtain, 
it is estimated that the departure from the average of these three districts, as a whole, 
is not greater than the 5 per cent. If no redistricting had occurred, and new mem- 
bers were elected at large, there would have been a high variation. In reply to a 
questionnaire, the statement was made that “there would probably have been no 
change in the Congressional boundaries if Maryland had not been awarded an 
additional district.” Even with the redistricting, the first district is 37 per cent below 
the state average and the sixth is 25 per cent above. There is an example in Maryland 
of a geographical factor entering into the formation of district boundaries. The 
eastern shore counties, which are separated from the rest of the state by Chesa- 
peake Bay, form a small district. Since this results in over-representation for a 
particular area, it raises the question of what particular bearing geographical con- 
siderations should play in a territorial system of representation. 

Massachusetts neither gains nor loses representation as a result of the seven- 
teenth census. The last redistricting occurred in 1941 and is especially interesting 
for the difference of opinion between the Republicans and Democrats as to its 
fairness. In an analysis of numerical equity, only 2 districts show departure from the 
average of more than 15 per cent, and both are approximately 16 per cent. The 
districting was, however, attacked strongly by the Democrats when it went 
into effect; they called it “the most atrocious gerrymander in the history of Mass- 
achusetts.”** This is the districting plan now in effect. An evaluation of the Dem- 
ocratic charges would require a closer analysis than is intended in this report. Two 
bills were introduced in the 1951 session of the General Court relative to apportion- 
ment. Of these, one proposes, “establishment of a joint special committee to recom- 
mend a new division of the Commonwealth into congressional districts.” This 
bill was not reported out of a committee as of September 14, 1951. The other bill, 


®? REPORT OF THE JOINT SPECIAL COMMITTEE ON CONGRESSIONAL Districts OF THE COMMONWEALTH 
or Massacnusetts (SEN. No. 740) 25 (July 10, 1941). 
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“to provide for the apportionment of congressional districts of the Commonwealth 
by special commissioners appointed by the Governor,” was rejected. There will 
probably be no new apportionment for the Eighty-third Congress. 

Michigan reapportioned congressional districts in 1951 due to an increase of one 
in the state’s allotment of representatives in Congress. Only one important change 
was made in districting. This was the withdrawal of Oakland County, which in- 
cludes the cities of Pontiac and Royal Oak, from the seventeenth district and setting 
it up as a separate district. Half of Michigan’s districts vary more than 15 per cent 
from the state average. Ranked from greatest departure from the average, these are: 
the twelfth, an upper peninsular district; the sixteenth, a Detroit district (possible 
inaccuracy); the eleventh, another upper peninsula district; the sixth, which in- 
cludes the cities of Flint and Lansing; the fourteenth, a Detroit district; the tenth, 
a rural district; the ninth, a rural district except for Muskegon; the seventh, which 
is also rural except for Port Huron; and the fourth, also primarily a rural district. 
The variations are respectively 49 per cent, 42 per cent, 36 per cent, 34 per cent, 33 
per cent, 28 per cent, 22 per cent, 18 per cent, and 17 per cent. These figures indicate 
that Michigan was little concerned with the equity of its apportionment and 
accomplished little more than the avoidance of electing one representative at large. 
It appears that Michigan exemplifies the condition in which urban areas are under- 
represented and rural districts are over-represented. 

Minnesota last redistricted in 1933 when the number of representatives was de- 
creased from 10 to g. The present apportionment is shown by the 1950 census to 
result in leaving only 2 districts having a variation in population of more than 15 
per cent from the state average. The third district is 30 per cent above and the 
ninth is 17 per cent below the average. There will probably be no change for 
the Eighty-third Congress. 

Mississippi loses a representative as the result of the apportionment based on the 
1950 census. Nothing has been done as yet, since the legislature meets in even 
numbered years and will convene in January of 1952. The last apportionment was 
in 1932 and was unequal according to the 1930 census. A member of the Mississippi 
legislature, J. Alton Phillips, stated in the Clarion Ledger of September 12, 1951, that 
“in 1932 we voted to consolidate the old Eighth district with the Seventh. We had 
quite a scrap and I look for another sharp fight coming up.” Although it is per- 
haps unfair to the state, the percentage variation is figured on the new erage since 
if any districts remain unchanged, this percentage variation will apply. The state 
is perhaps unique in that all of its districts, on the average before reapportionment, 
vary more than 15 per cent from the state average. All districts, except the third 
and sixth, will vary more than 15 per cent from the new state average unless revised 
in the redistricting. It is very doubtful if the state will wish to elect all its con- 
gressmen from the state at large, so there will probably be a reapportionment. Yet 
two of the writer’s correspondents from Mississippi indicate that they “have not 
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been notified by the Congress of the United States of the necessity to reapportion 
the Representatives in Congress,” and this would indicate that electing all their 
representatives at large is not impossible. 

Missouri is one of the 4 states to lose more than 1 representative to Congress under 
the new apportionment. As the Missouri constitution of 1945 calls for a:new appor- 
tionment after the 1950 census and since it is also required by federal law to avoid 
election of all congressmen at large, there undoubtedly will be a new apportionment. 
The last apportionment was in 1933, and on the basis of the 1930 census 5 districts 
varied more than 15 per cent from the average. Five also varied more than 15 per 
cent after the 1940 census, and 4 under the present apportionment. With the new 
average after losing 2 representatives, all of the present districts, except 2, will vary 
more than the 15 per cent from the average unless changed, and probably this will 
happen in most districts. Since there are so many districts which need revision, what 
Missouri does will give an indication of whether or not a state will redistrict fairly 
in the absence of federal requirements. 

Montana, with 2 districts, has a relatively simple apportionment problem. The 
variation of one district is inevitably the same as the other. Both, at present, vary 
about 15 per cent. The state appears to be divided by the Rocky Mountains, which 
brings a geographical factor into the matter of apportionment. The last redistricting 
was in 1917 and another will probably not occur this year. 

Nebraska’s 4 districts are within the suggested 15 per cent limitation on reason- 
able variation above and below the state average. The last redistricting occurred in 
1941 when the state was reduced from 5 to the present 4 districts. There will prob- 
ably be no new apportionment. 

Nevada has no apportionment problem since its population is considerably 
smaller than the nation’s average for a congressional district. Its representation is 
based on the fact that each state is entitled to at least 1 representative. 

New Hampshire, with only 2 districts, has very little of an apportionment prob- 
lem. The last apportionment was in 1881 and there has been no great inequality 
in the population of the districts, at least since 1930. There was no redistricting law 
passed by the 1951 legislature and it is doubtful if there will be any reapportionment 
soon. 

Of New Jersey’s 14 districts, half vary more than 15 per cent from the state 
average. This condition has arisen in the period from 1940 to 1950. The last ap- 


portionment was in 1931; however, inequities in more than 2 or 3 districts did not 
appear until after the 1950 census. It is doubtful that a new apportionment will 
occur soon. The state legislature meets annually and could redistrict before the 


1952 congressional elections, but this is considered unlikely, since the state neither 
gains nor loses representatives and to redistrict under such conditions is unusual. 

New York loses 2 representatives because of the population changes revealed by 
the 1950 census. In a special session of the New York legislation in November 1951, 
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which lasted about twelve hours, a reapportionment bill was passed which has since 
caused a considerable amount of comment, especially on the manner in which the 
Brooklyn districts were realigned. The vote in both houses of the legislature was 
strictly along party lines and since the Republicans are in the majority in the legis- 
lature it favors them and is criticized by the Democrats as unfair. 

The best information available at this time indicates that Brooklyn and Manhat- 
tan, both of which usually elect a large number of the state’s Democratic congress- 
men, each lose one representative. Another change resulting from the redistricting 
eliminates one district near the Pennsylvania border and adds one new district on 
Long Island. Both of these districts could be expected to be Republican and conse- 
quently this change would not affect the number of assured Republican repre- 
sentatives. 

The reapportionment was accomplished by means of passing a bill proposed 
by the Joint Legislative Committee on Reapportionment and an amendment to it 
known as the “Crews proposal” in which the Brooklyn districts were realigned 
still further. The procedure was adopted so that if the Crews amendment is voided 
by the courts the committee proposals will remain in force. 

Democrats are expected to challenge the reapportionment on several grounds. 
Their argument, according to the New York Times, will be that the new district 
lines are “unreasonable, arbitrary and capricious” and that “discrepancies between the 
populations of the Brooklyn districts are such as to deprive voters in some districts of 
933 


equal representation and equal protection of the laws. Another argument in 


«ee 


challenging the apportionment “is expected to be based on the claim that the 
special session acted with illegal haste in enacting the plan.”** 

The reapportionment is expected to give the Republicans (who now have 22 
seats) a minimum of 22 congressmen, with an advantage in 5 other districts because 
of the way in which the district lines were drawn. The fifth of these is the twelfth 
district which was set up by the Crews amendment with the intention of creating 
a district in Brooklyn which would be likely to elect a Republican congressman. The 
resulting district has been called a gerrymander, winding through the borough and 
“taking in higher income and Republican areas and avoiding public housing proj- 
ects,”’° and is compared to the original Massachusetts district which gave rise to this 
term for a district of unusual configuration. In a comment on the Crews amend- 
ment, which also alters the lines of other Brooklyn districts, an editorial in the New 
York Times stated °° 


Both in what it did and the way it did it the Republican-dominated Legislature of the 
State of New York descended to a low political level Thursday morning when it passed 
the second of two bills revising the state’s Congressional districts. The law is a blatant 


®*N. Y. Times, Dec. 7, 1951, p. 19, col. 1. 54 Ibid. 
*5 Id. Dec. 9, 1951, §4, p. 2. cols. 6-7. °° Id. Dec. 8, 1951, p. 10, col. 3. 
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gerrymander, designed for one purpose and one purpose only: to squeeze an additional 
Republican representative out of the City of New York in outrageous disregard of the 
proper standards for Congressional districting. 

The original redistricting bill—necessitated by the loss of two seats in New York’s 
Congressional representation—was by no means perfect. The Republican organization 
would have benefited from the new boundary lines, which had obviously been drawn with 
an eye to partisan advantage. But, as we said at the time, partisanship was at least kept 
within reason. 

With respect to the rest of the state, a New York Times article states that “district 
populations would range from 297,131 in the Forty-third District in the extreme 
southwest corner of the state to 393,130 in the Twenty-seventh, which is just east of 
it.”"37 This does not agree with the writer’s information which indicates that the 
range is greater than this, but since maps and population figures for the new dis- 
tricts are not available, both are probably merely estimates and either could be in 
error. The average population of upstate districts is reported to be 330,000 and of 
New York City districts 358,000. These figures seem to support the frequently made 
statement that, in general, urban areas are under-represented and rural areas over- 
represented. 

The New York reapportionment affords an excellent example of political par- 
tisanship in the creation of representative districts. It indicates also the ease with 
which standards for the formation of such districts are ignored. In the writer's 
opinion the New York apportionment will probably not be invalidated by the 
courts and will stand in its present form either until the Democrats control the 
state legislature or until the next decennial census. 

New Mexico, in the next decade, will continue to have its present 2 members of 
the House of Representatives. It has had 2 members since the apportionment act 
based on the census of 1930 and since that time has elected its representatives at 
large. This is, of course, contrary to the theory of the district system and is quite 
possibly continued to maintain a one-party congressional delegation. There would 
be very little problem in creating 2 districts which would meet the population and 
other customary standards for the formation of legislative districts. The advantage 
of the district system over election at-large becomes apparent if the system in use 
here and in North Dakota can be imagined in operation in one of the larger states. 

North Carolina will have no change in representation in the Eighty-third Con- 
gress. It was reapportioned in 1941 and had its number of representatives increased 
from 11 to 12. The present apportionment is numerically reasonable since only 
4 of the state’s districts vary more than 15 per cent from the state average. A look at 
the map of the state reveals several districts which are far from being compact. 
It appears that the state has been gerrymandered since it would be relatively easy 
to form districts which are as equitable numerically and a great deal more compact. 
From 1901-1929 compactness had been a common standard set up for the formation 


*7 Id. Dec. 6, 1951, p. 26, col. 1. 
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of congressional districts, but is not now required by federal law. North Carolina 
is therefore under no pressure imposed from outside the state to alter this practice 
in district formation. The 1951 general assembly did not take any action toward 
reapportionment and it is considered unlikely that any will be taken before the 


next census. 

North Dakota elects its 2 representatives to the House of Representatives of the 
United States from the state at large. This practice, inconsistent with the theory of 
a district system of representation, probably gives the dominant political party 
some advantage in the national legislature. The system is established by the 
state constitution which provides for the election of representatives from the state 
at large until other means are provided by law. Since no other means are pro- 
vided by statute, the present system remains in effect. This means no apportionment 
problem is faced by the state and the only effect of the census is to determine the 
number of representatives for the whole state. No change is likely in the present 
system. 

Ohio is one of the states which redistricted in 1951 in spite of the fact that it was 
under no direct compulsion to do so as a result of changed representation in Con- 
gress. Undoubtedly, the decision to redistrict was influenced by the fact that, prior 
to reapportionment, Ohio had the largest single district of any state in the United 
States. This was the situation in Ohio’s old twenty-second district, including parts 
of Cleveland, Cuyahoga County, and Geauga and Lake counties. This is the first 
reapportionment since 1913 and represents a radical change in the formation of 
Ohio’s congressional districts. Although the recognition of inequities revealed by 
the 1950 census must have been an important reason for the new reapportionment, 
it by no means eliminated all of those inequities. Thus one new district is 58 per 
cent, another 46 per cent, another 30 per cent, and another 25 per cent above the state 
average. Of the remaining 4 with large variations, one is 26 per cent, two are 27 per 
cent, and another is 18 per cent below the state average. Thus it is apparent that the 
creation of districts equal in population was not the sole reason for the new appor- 
tionment. 

Oklahoma’s representation in the national House of Representatives will be 
reduced by 2 members in the Eighty-third Congress. It has, therefore, redis- 
tricted the state in accordance with this change. In doing so, it has reduced the 
former 8 districts to 6 in such a way that 4 of the 6 vary more than 15 per cent from 
the state average. In the new redistricting, the first district meets only the barest 
minimum of the standard of contiguity. In both the old apportionment, which 
occurred in 1941, and the new, the first and fifth districts, which include the cities 
of Tulsa and Oklahoma City, are considerably above the average for the state. 
There is no apparent reason why difficulty should have been encountered in con- 
forming to the ordinary standards of equality, contiguity, and compactness, and 
the implication, therefore, is that other considerations must have been paramount 
in the redistricting plan. 
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Oregon neither gains nor loses representation as a result of the 1950 census. The 
districts, as they are now formed, vary considerably from the state average, with 
one, the second, which is east of the Cascade Mountains, 35 per cent below the 
state average. The first district is 14 per cent above and the third, which includes 
the city of Portland, is 24 per cent above the state average. A resolution was intro- 
duced in the 1951 legislative session, to study and recommend a new plan for dis- 
tricting the state, but was defeated. Although political factors probably enter into 
the wording of this resolution, it does give some idea of the situation that exists 
there. In referring to the 1950 population situation within the districts, it states:** 


Whereas these population totals make it abundantly clear that the present Congressional 
apportionment, within the state of Oregon, violates the spirit of the United States 
Constitution, that districts set up for the national House of Representatives shall be sub- 
stantially equal in population; and 

Whereas some Oregon Congressional districts contain nearly twice the population of 
other districts within this state, relegating each voter inside the larger district to a sub- 
ordinate position, where he has only half the voice in Congress of each resident of the 
smaller districts; and 

Whereas this situation must be corrected to preserve democratic government in the 
state of Oregon; and 

Whereas this is a problem which goes to the heart of economic, social and political 
problems in all the four Oregon’s Congressional districts; . . . 

Be it Resolved .. . 

That a joint interim committee on Congressional reapportionment be created. . . . 

That this interim committee shall be particularly instructed to report to the 1953 Legis- 
lative Assembly, a definite and specific plan for bringing Oregon’s Congressional repre- 
sentation into harmony and balance with the present population of the state. . . . 


The writer’s questionnaire was returned with the statement that, “In discussing 
S. J. R. 6 in the legislature, it was remarked that it is difficult to redistrict because 
of the barrier of the Cascade Mountains and that Eastern Oregon and Western 
Oregon differed both economically and geographically.” Such a statement reflects 


a different philosophy of the formation of representative districts than a purely terri- 


torial district system. The idea of districts representing economic interests and 
geographic interests, other than incidentally or as well as, population within a terri- 
torial unit, would introduce new factors into a system of a district representation. 

Pennsylvania loses 3 representatives in the House of Representatives of the 
Eighty-third Congress. It will, therefore, be necessary for the state either to redistrict 
or elect all representatives at large. As of October 9, 1951, such redistricting had not 
taken place. The state legislature was, however, still in session and it was expected 
that an apportionment act would be passed before adjournment. The progress 
toward reapportionment is indicated in The Harrisburg Letter of Purdon’s Pennsyl- 
vania Legislative Service which in May 1951 stated :*® 


®°SraTE oF OREGON, Forty-sixtH LecIsLatTIve AssEMBLY, REGULAR SESSION (SENATE JoINT REso- 
LuTION No. 6), First Reading, Jan. 17, 1951 (defeated). 
°° The Harrisburg Letter, Purvon’s PENNSYLVANIA LEGISLATIVE SERVICE (May, 1951). 
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Congressional reapportionment, an absolute “must” to avoid the politically unthinkable 
situation of all of the state’s thirty congressmen running “at large” has not yet received 
any visible attention. 

And in August 1951 :*° 

All of the “must” legislation, with the exception of congressional reapportionment, has 
either passed both houses or is well on the way. 

All indications are, then, that redistricting will occur soon—perhaps by the 
time this article is printed. There are 16 of the 33 present districts which must be 
changed if they are to be within the recommended population limits. 

Rhode Island’s representation in the House of Representatives will not change 
on account of the 1950 census. The state has only 2 districts and these are both well 
within the recommended 15 per cent limit of variation. 

South Carolina will retain its present 6 representatives in the Eighty-third 
Congress. Only 2 districts now vary more than 15 per cent from the state average; 
however, 2 others run 12 per cent above or below the average. South Carolina’s last 
redistricting occurred in 1932. Although redistricting has been discussed, it will 
probably not take place at this time. 

South Dakota will cantinue to have 2 representatives as it has had since its 
apportionment was reduced from 3 to 2 as a result of the fifteenth census. There is 
a great disparity in the population of these 2 districts as revealed by the seventeenth 
census, with the first district having about three times the population of the second. 
The first is about 51 per cent above and the second about 51 per cent below the 
average for the state. The writer's questionnaire was returned with the comment 
that “conditions west of the river and the various Indian reservations, there, make a 
fairly logical reason for the creation of the districts as they are.” Opinions will 
probably vary as to the appropriateness of these reasons affecting representative dis- 
tricts, particularly in view of the wide difference in populations; however, this idea 
indicates, as in some other states, a theory at variance with that of making repre- 
sentative districts of equal population in compact and contiguous districts. The 1951 
legislature considered redistricting, but did not do so. It seems that in view of the 
disparity, teapportionment would not be unlikely before the 1960 census; however, 
this is purely a guess and there is no reason that it must occur. 

Tennessee loses 1 representative in Congress as a result of the 1950 census. When 
the probability of this became apparent the Tennessee State Planning Commission 
provided a quick map-and-population offering of three possible solutions. Some 
of the factors entering into the organization of the possible solutions were stated and 
it is believed they are of sufficient interest to be quoted as they undoubtedly are 
considerations which very probably enter into actual redistricting operations and are 
contributions to the theory of congressional reapportionment. The study states :*? 


“ld. at 1 (August, 1951). 
“ REDISTRICTING FOR CONGRESS, TENNESSEE STATE PLANNING Com™MissioN, Pusitication No. 222 


(December, 1950). 
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Americans have strong traditions which play an important role in the loyalties, behavior 
and general outlook of the individual. 

In a major civil matter such as the congressional redistricting of the state, some of those 
traditions come to the fore. One of the traditions older than the nation itself, is the 
desire of individual Americans for reasonable representation in government. A second 
tradition relates to the sense of belonging-loyalties to groups and items of common in- 
terest with friends and fellow citizens of like circumstance, environment or region. 


To reasonably satisfy both of these traditions, the redistricting of Tennessee most likely 
to be reasonably acceptable to the largest number of people probably will be something 
short of arithmetical perfection—the arbitrary division of the state into districts purely 
and precisely on the basis of population. 


It was also stated that the following procedural items were observed :** 


1. Split no county between two districts. 

2. Avoid separation of residence of incumbent Representative from district which elected 
him, insofar as possible. 

3. Respect the traditional cohesive quality of the First and Second district. 


4. Divide the remainder of the state as equitably as possible according to population, 
and within limitations of the foregoing enumerated items. 


These can be regarded as valid considerations for a redistricting or as an apology 
or rationalization of an inequitable apportionment, probably according to one’s 
political affiliation in the state where they have figured. In one of the alternate 
solutions, it is presented as a disadvantage that by such a districting three in- 
cumbent congressmen were placed in one district. It is conceivable that injustice 
could be done to a district in eliminating a congressman who has achieved an in- 
fluential position through seniority. 

Whatever the reasons, the redistricting that did occur is not notable for the 

equality of the district populations. Five of the g districts vary more than 15 per 
cent from the state average, and in 4 of these, the variation exceeds 27 per cent. The 
redistricting as it occurred took away the 1 representative from the same general 
area that had received an additional representative in the 1941 apportionment. In 
answer to the writer’s questions as to whether redistricting was accomplished so as 
to consider any local customs or traditional arrangements, the following answer was 
received : 
Yes—traditionally, a county is not split, so Shelby County (Memphis) remains one dis- 
trict while having an excess of population. Similarly, Republican East Tennessee is di- 
vided into two Republican and one Democratic district—these districts having larger 
than average populations. 


The remaining districts are considered safely Democratic. In view of the above 
observations, it probably can be said that the political make-up of the district was 
one of the important factors entering into the present districting plan. 


*? Ibid. 
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Texas will have an additional representative in the Eighty-third Congress. Al- 
though serious efforts were made to pass a new apportionment law at the regular 
session of the fifty-second legislature of Texas in 1951, the bill failed to become a 
law and, as a result, the new member will run at large, There is some possibility 
of a special legislative session early in 1952, but this is considered unlikely. The 
Texas apportionment is worthy of note, since 17 of the 21 districts vary more than 
15 per cent from the state average, and the inequality will be further increased with 
the addition of a representative-at-large. Since Ohio’s twenty-second district has 
been revised, Texas now has the 2 districts with the largest and second largest popu- 
lations of any of the 435. These districts are 129 per cent and 75 per cent, re- 
spectively, above the state average. Texas is therefore one of the states with the 
greatest disparity in district populations and consequently one of the states most in 
need of a new apportionment. 

Utah will retain its present 2 representatives in the Eighty-third Congress. It 
has had 2 representatives since the thirteenth census and last redistricted the state 
in 1931. Since there are only 2 districts both vary the same amount from the state 
average. The first district is 16.6 per cent below the state average and the second 
is 16.6 per cent above. There was little variation at the time of the last redistricting 
and even up to 1940; however, the second district has increased 36 per cent in 
population since that time as compared to the first’s 12 per cent. This has created 
a situation which cannot be completely remedied except by the division of a county. 
It is not known how strong a consideration this may be in Utah. 

Vermont has no apportionment problem since it will continue to have but 1 
representative in the national House of Representatives. This has been the situa- 
tion since the apportionment was reduced from 2 to 1 as a result of the census of 
1930. The new preliminary population figure for the state is 375,833 which is 
somewhat in excess of that of the average district population of most states, but not 
large enough to be outside the limits of recommended size. 

Virginia will increase its representation in Congress with the addition of 1 
member in the national House of Representatives. In the apportionment, based on 
the 1950 census, it will have 10 representatives. The state constitution requires that 
a reapportionment be made every 10 years after 1932 and undoubtedly, therefore, 
it will redistrict as a result of its increased representation. The general assembly 
in 1950 appointed a commission to study redistricting. As the districts now stand, 
2 are 50 per cent or more above the state average. These reflect gains of approxi- 
mately 47 per cent and 59 per cent in population since 1940. 

Washington, as a result of the 1950 census, will increase its representation from 
6 to 7. The last previous apportionment was made in 1931 when the state repre- 
sentation was increased from 5 to 6. An attempt was made to redistrict the 
state into 7 districts and was passed by the Washington legislature, but vetoed 
by the governor. At an extraordinary session of the legislature, held after the 


Pemeraskans: 
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adjournment of the regular session of 1951, another proposed reapportionment was 
considered, but was not enacted. This would have met the major objections of the 
governor, with the exception of one district which would have remained as proposed 
in the vetoed version. In the governor’s veto message, it was stated that in the 
proposed redistricting, one district would have been 18.6 per cent above and agother 
19.1 per cent below the average. In vetoing this redistricting measure the governor 
stated :* 

In my opinion, the reapportionment made in this act is arbitrary, inequitable, confusing 
and unsound. It is further my opinion that any sound apportionment of the state into 
such districts, in order to be fair, should not vary more than fifteen per cent from the 
mean average and, if possible, should be less. 

In answer to a question of the writer which was intended to discover any 
unique situations which would affect congressional apportionment, the statement 
was made that the Cascade Mountains are a factor in Washington’s districting 
problems and that no consideration would be given to having a congressional 
district straddle the mountains. It is difficult for the writer to see why this factor 
should now be so important, although it is understandable how it might easily 
have been in the past. It appears that for the Eighty-third Congress, Washington 
will continue to have the same district arrangement as at present, although it may 
easily change in the future since the legislative council of the state legislature has 
created a subcommittee which plans to study the apportionment problem. With 
one congressman elected at large and with one district 54 per cent and another 35 
per cent above the state average, it is apparent that a redistricting is needed. 

West Virginia neither gains nor loses representation as a result of the census of 
1950. There will probably be no immediate redistricting although some need for 
it is indicated. The sixth district is 33 per cent above the state average and the 
first is about 16 per cent below. Although the disparity in district populations is 
not great, the variations appear to be easily correctible. The map of the districts also 
indicates that the standard of compactness has not been given much weight in 
establishing the districts. 

Wisconsin also does not change its congressional representation as a result of the 
1950 census. The most obvious cases of districts which are outside the limits of the 
recommended 15 per cent variation, are the Milwaukee districts, which are 29 
per cent and 23 per cent above the average, and the tenth district in the northern 
part of the state which is 27 per cent below. These figures reveal that redistricting 
would be desirable; however, a new congressional apportionment act is not probable 
this year. The last previous apportionment occurred in 1931. 

Wyoming is another of the states where the population is such that the state is 
entitled to only 1 representative and consequently there is no apportionment prob- 
lem. 


“* Letter of Governor Arthur B. Langlie to the Members of the House of Representatives, Olympia, 
Washington, March 19, 1951. 
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Tue Nature oF REPRESENTATION IN THE House oF REPRESENTATIVES 

It is apparent from a survey of this kind that congressional representation is not 
on the same basis in all sections of the nation. It is not even on the same basis in 
all parts of any one state. There is sufficient variation in adjoining districts which 
could easily be equalized to suggest that the manipulation of political balances is 
the most important single consideration which goes into the formation of congres- 
sional districts. The more common standards of equal numbers, contiguity, and 
compactness are given some attention, but they are secondary to factors arising out 
of party competition and the perpetuation of legislative majorities. 

This analysis has not been enough to determine what effect the lack of uniform- 
ity in districting has on legislation, but the location of many under-represented 
districts and also of over-represented districts intimates that there is an important 
effect on the nature of the legislation that is passed. Districting also has an effect 
on the make-up of the House of Representatives in enabling certain representatives 
to continue themselves in office. In any case it would require further investigation to 
determine whether one party or any particular segment of society benefits from the 
present diversity of districting policies. 

While our representative system is supposedly based on principles of single- 
member territorial units formed as equitably as possible, there are enough local 
considerations which enter into districting so that the system reflects many factors 
which are at variance with this theory. The states are under little restraint in 


districting as they see fit so that there is plenty of opportunity for a variety of ideas 
to find expression. 

There is probably little awareness on the part of the general public of a problem 
of representation and consequently the difficulties of correction should not be under- 
estimated. However, if each citizen of the United States is to have a voice in gov- 
ernment affairs equal to every other, it seems doubtful if it can be accomplished 
unless Congress sets standards for district formation. 
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*Does not include number ‘‘at large.” tEstimated columns 3, 4, and 6. 
**Probable date of redistricting. Estimated year of redistricting. 
States omitted: Delaware, Nevada, New Mexico, Vermont, and Wyoming. 
All percentages based on the preliminary counts of the 1950 census. 








CONGRESSIONAL REAPPORTIONMENT AND 
NATIONAL POLITICAL POWER 


Davin G. Farretty* anp Ivan HInperRAKERt 


Since World War II there has been much speculation on the economic, social and 
political impact of population growth and redistribution in the United States. 
In 1947 the Bureau of the Census published its first estimates of 1950 population, 
and it projected trends for the decade of the 1940's. These data and the facts now 
uncovered by the 1950 census reveal a wealth of evidence on economic and social 
changes that have taken place during the last decade. Observers are sure that the 
political impact of population changes is equally significant. But here the lines of 
development are not as clear, nor as easy to trace, as in the socio-economic field. 

Our system of government in the United States is not designed to be immediately 
and completely responsive to population shifts within the country. Once every 10 
years heads are counted; only then do we pause to gear our political institutions to 
population changes. At the national level this is done primarily by reapportioning 
representation so as to approximate the populations of each of our 48 states. 

The political touchstone of the 1950 census returns is congressional reapportion- 
ment. Indeed, at only two points—in Congress and in the electoral college—are 
there any outward political manifestations of population change. The 1951 reappor- 
tionment of congressional seats increased the voting strength of 7 state delegations in 
the United States House of Representatives and decreased the size of 9. Since a state’s 
representation in the electoral college is based on the sum total of its membership 
in the lower house of Congress plus its 2 United States senators, there has been a 
resultant and parallel redistribution of presidential-electoral votes. These two changes 
may be said to represent constitutional readjustment to the 1950 census. 

Certain relatively obvious political effects stem from reapportionment. The basic 
change in the électoral college will be reflected in state voting power at the national 
nominating conventions held by the Republican and Democratic parties in 1952, 
1956, and 1960. Individual candidacies for presidential and vice-presidential nomina- 
tion may well be affected. And the ability of some states to gain more high political 
appointments for their citizens will be enhanced or retarded. 

Some of these consequences may be subjected to measurement, but others may 
not. The number of electoral votes is not the sole determinant of voting power at 


* B.S. 1937, Springfield College; A.M. 1940, University of Pittsburgh; Ph.D. 1949, Princeton University. 
Assistant Professor of Political Science, University of California at Los Angeles, since 1948. Co-editor, 
Tue Porrtics or Cattrornia (1951). Contributor to legal and political science periodicals. 

+ A.B. 1938, St. Olaf College; A.M. 1942, Ph.D. 1949, University of Minnesota. Assistant Pro- 
fessor of Political Science, University of California at Los Angeles, since 1948. Co-editor, THe Poxrtics 
oF CaLtFornta (1951). Contributor to political science periodicals. 
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a national convention, nor does it alone furnish much of a guide to an appraisal of 
a state’s influence. The chances of a “favorite son” capturing the presidential nomi 
nation may be advanced by an influx of population into his state, but a full assess- 
ment of his possibilities depends upon many other factors. While pivotal states in 
presidential politics have received a large share of the major fruits of office— 
Cabinet appointments, Supreme Court justiceships—pivot status is dependent upon 
more than population statistics. 

In the House of Representatives, reapportionment will also produce certain conse- 
quences other than the decrease or increase in the size of 16 state delegations. The 
rank of a delegation should not be measured on the basis of voting strength alone. 
Does California, with its present 23 seats, rate below Illinois which has 26 repre- 
sentatives? Nominally it does (in actuality it probably does, too), but there are other 
criteria. The operation of the seniority rule in the legislative process is an important 
consideration. Can a delegation work as a unit on matters of fundamental interest 
to its state? What is the partisan composition of the delegation? What relation- 
ship exists between the members and the White House? These suggest the compli- 
cations which arise when one attempts to survey the implications of reapportionment 
on political power in Congress. 

Even if all the factors contributing to national political power were measurable, 
the changes produced by any one decennial reapportionment of congressional! seats 
are usually slight. Such huge increases as have befallen California in 1931 (9 seats) 
and in 1951 (7 seats) are unusual. Ordinarily it takes the sum total of several re- 


apportionment shifts before trends become established. The half-century point has 
now been passed. Therefore, this article is not concerned alone with the congres- 
sional reapportionment of 1951, but it attempts to set this latest reapportionment 
into the context of population and political trends in the United States since 1900. 


I. PopuLation GROWTH AND TRENDS 


At the end of the nineteenth century the population of the United States was 
76 million. Fifty years later, in 1950, it had reached 151 million and was still mount- 
ing rapidly.’ An increase of nearly 100 per cent in this period is highly significant 
by itself. Prodigious procreation and immigration (20 million foreign-born) have 
brought the population figure to this height. More directly related to the problems 
of national political power, however, is the distribution of population among the 
states during this era of tremendous growth. 

As compared with 1900, population distribution in 1950 was most radically 
affected by mushroom growth in 8 states far removed from the geographical center 
of the country.” California’s fifty-year jump, from twenty-first to the second most 


* The 1951 reapportionment may already be out of step with population shifts. As of December 1, 
1951 population was estimated at 155,500,000 by the Bureau of the Census. Los Angeles Times, Jan. 
18, 1952. 

*Sec Map I. Although the map is based on changes in congressional apportionment, it serves to 
illustrate population redistribution. 
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populous state, has been the most spectacular development. Except for one decade— 
the 1930’s—California’s advance has been taken with the same giant strides. The 
other 7 states which gained significantly in relative population rank are: Michigan, 
Texas, Washington, Oregon, Florida, New Jersey, and North Carolina. All of these 
states lie on the outside edge of the United States; except for Michigan they are 
littoral states. 

On the other hand, a pattern of a different sort has been established by the states 
that have failed to grow proportionately with the national increase. In sharp con- 
trast to the 8 fringe states, that have had the largest relative gain in population, are 
8 core states with the most significant record of failure to expand with the national 
average growth. These 8, losing most in relative population position, constitute a 
solid bloc of geographically center states. They are: Nebraska, Kansas, Oklahoma, 
Iowa, Missouri, Illinois, Indiana, and Kentucky. The territory embraced by these 
states is compact. Missouri is the linchpin as 6 of these states are contiguous to its 
borders. 

Attention should be called to two minor patterns that emerge from a considera- 
tion of still other states that have lost rank. The 6 states lying southeast from 
Missouri fall into one cluster of losers. In another group are Pennsylvania, New 
York, and Massachusetts. Although these last 3 states have maintained their high 
rank as well-populated states, they have failed to maintain their relative position. 
The case of New York is a good example. Although it actually doubled its popula- 
tion from 1900 to 1950, such an increase merely conformed to the normal growth 
pattern of the country as a whole. The addition of over a million New Yorkers 
between 1940 and 1950 was not sufficient to classify the Empire State as a gainer. It 
is now apparent that it is not holding its own. New York dropped enough in 
relative population to lose 2 House seats in the reapportionment of 1951. 

All of the 48 states have increased their population during this century, although 
from time to time a few states have had temporary setbacks in terms of actual decade 
loss. Whereas 8 states grew disproportionately greater, exactly half of the states 
failed to keep steady pace with the overall population increase. 

Marked _shifts of population within the United States during the first half of 
the twentieth century should occasion no surprise. Population mobility has advanced 
tremendously since 1900. The automobile has progressed from a gleam in an 
inventor’s eye to a car in Everyman’s garage. The airplane and its successive de- 
velopments have produced a means of extremely rapid transit. Atomic energy 
holds new vistas before our eyes at the half-century point. Other factors have 
tended to expedite and encourage movement; there have been parallel developments 
in other types of transportation and in methods of communication. Nor should 
one neglect to consider the stepped-up impact of the industrial revolution and the 
uprooting effects of two world wars. 


* For example, North Dakota, Mississippi, Arkansas, and Oklahoma in the decade, 1940-1950. 
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Highly significant is the intensity of movement during this last decade. Final 
census data are not yet available, but by 1947 there was much evidence that there had 
been a great shifting around since 1940. Seventy million people were living in homes 
that they had not lived in on April 1, 1940. Thirteen million persons changed 
counties within their state of residence. Five million crossed borders into con- 
tiguous neighbor‘ng states; nearly seven and a half million moved to non-contiguous 


states.* 

America has moved to the city during this century. Since 1910, the number of 
persons in urban territory has increased 99.8 per cent while the rural population de- 
creased 13.4 per cent.> At the end of the nineteenth century the United States was 
39.7 per cent urban; by 1920, for the first time, urban dwellers were in the majority 
(51.2 per cent); and in 1950 the nation was 64 per cent urban. 

Movement away from the farm and the relative growth-failure of farm-bloc 
states is a causal explanation (but a negative one) for the centrifugal build-up of 
population in the United States. There are other and positive reasons for popula- 
tion growth in the 8 states on the perimeter of the country. Two states—California 
and Florida—have strong climatic advantages that have encouraged population in- 
crease. In addition, California has had vast developments in aircraft, steel, oil, 
shipyard, and entertainment industries; and its agriculture has expanded. The 
automotive industry and related businesses have aided Michigan’s development; its 
mineral production has increased, too. Oregon and Washington have developed 
their water power and other abundant resources; booming aluminum and atomic 
industries have found a home in the Pacific Northwest. In the west south-central 
area, Texas has one of the nation’s most rapidly expanding industrial plants with 
its natural gas, oil, and chemical developments. The states adjacent to the District 
of Columbia have caught the overflow of populace from the national capital. New 
Jersey’s strategic position near the great market centers of the East has aided its 
development materially. 

In further analysis of the centrifugal movement of people, the fluidity of the 
mass migration has had a general westward course. The geographical center of the 
United States’ population was 6 miles southeast of Columbus, Indiana in 1900. For 
the next 40 years its westward trend across Indiana proceeded at the rate of some 21 
miles per decade. But during the 1940’s the movement was accelerated 42 miles in 
a westerly direction to cross the Indiana border into Richland County, Illinois. 

The Pacific Coast and the southwestern states in particular have been the bene- 
ficiaries of regional developments: big industry, irrigation of new farm land, electrical 
power, and reclamation projects. No other area has experienced such broad-scale de- 
velopment in such a comparatively short space of time as 50 years.® Utilizing census 


“See Edwards, Population Changes in the United States, 265 ANNALS 80, 89 (1949). 

5 See Population Shifts Away from the Farms, United States News and World Report, Oct. 21, 1949, 
PP. 24, 25. 

*See 37 Billions to Remake the West, id. Dec. 2, 1949, at pp. 17-20. 
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data and Bureau of Agricultural Economics studies, it is estimated that there will be a 
continuation of the westerly trend. The Pacific Coast states will grow most rapidly; 
the industrial East and South will probably keep pace with the national average 
growth; midwestern states may fall below the average growth; New England will 
grow more slowly than the other expanding sections.” 

Much speculation has followed in the wake of developments in the “new West.” 
The editor of Western Industry, A. C. Prendergast, sees the United States on the 
verge of a shift of economic and financial power from the East and Middle West to 
the Far West and Southwest.* Many others have taken a further step by suggesting 
that both economically and politically California tips the national balance westward. 
Does the political impact necessarily follow? If it does, to what extent? 


II. PreswwenTIAL Po.itics 


A. The Electoral College 


Under the electoral-college system of choosing the president and vice president, 
the machinery of election is tailored to fit the national representation accorded each 
state. Every state has as many electors as it has congressmen and United States 
senators. Therefore, decennial changes in the apportionment of representatives have 
a direct effect upon presidential elections. 

By 1912 the last of the 48 states had been admitted into the Union. In the presi- 
dential election of that year the total electoral vote was increased to 531, the highest 
it had ever been allowed to reach. And the presidential electoral vote has remained 
at this plateau level ever since. In 1929 the number of United States representatives 
was “permanantly” established at 435 by the Automatic Reapportionment Act? 
This statute had the effect of clamping a lid on political power. Thereafter, when 
population change warranted it, electoral votes would have to be redistributed. Some 
states would be required to yield electoral votes if their population failed to attain 
proportional growth; other states would gain strength in the electoral college if 
their population grew disproportionately large. 

In Table I basic information is furnished on the electoral votes of the states during 
this century. _ 

The congressional reapportionment of 1951 has forced a redistribution of some 
14 electoral votes. Political effects of the resultant changes may be partially ascer- 
tained by an examination of the composition of the “new” electoral college. This 
may be done by comparing the Truman-Dewey election of 1948 on a state-by-state 
basis with the electoral college as it will be constituted during the decade of the 
1950's. 

Looking back, then, upon the contest of 1948 we can readily see how that election 
would have been decided if the 1951 reapportionment had been used at that time. 

™ See Where Best Markets Will Be, id. Dec. 9, 1949, at pp. 44, 45. 


* As reported in the Christian Science Monitor, Oct. 28, 1950. 
° 46 Srar. 26 (1929), 2 U. S. C. §2a (Supp. 1950). 
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*States painine two or more electoral votes are in caps. 
States losing two or more electoral votes are in italics. 


Mr. Truman would still have defeated Mr. Dewey, and by a slightly higher margin. 
The President would have received 307 electoral votes instead of 303. Dewey would 
have lost 3 votes; the Dixiecrat nominee, J. Strom Thurmond, 1 (from Mississippi). 
If this test is valid, in all probability the next three presidential elections will not be 
decisively affected by the mathematical redistribution of electoral votes as occasioned 


by the reapportionment of 1951. 
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Shifts in population result in decennial reapportionment that is discernible in 
terms of the distribution of electoral votes, but there are other consequences that are 
less tangible in nature. Map I, which shows losses and gains of electoral votes since 
1912, is useful to the discussion which follows on partisanship, urbanization, and 
sectionalism. 

If one considers the party affiliation of the states that have gained or lost electoral 
votes, several conclusions emerge. First, the traditionally Democratic Solid South 
has lost 2 electoral votes as a result of the recent reapportionment.’® Whereas 
Florida, Texas, and Virginia gained 4 votes among them, there was a loss of 6 votes 
from Mississippi, Tennessee, Arkansas, Kentucky, and Oklahoma. Overlooking 
the continued threat of disaffection from Democratic ranks by the Dixiecrat move- 
ment, there is a net loss of 2 electoral votes in the Solid South. 

Second, it appears that 2 electoral votes have been lost to the Republican party. 
After the period of President Franklin D. Roosevelt, it may be questioned if there 
are many safe Republican states. But of those states that have recently lost electoral 
votes, Pennsylvania has been most consistently in the G.O.P. column, and Michigan 
leans Republican, too. Pennsylvania’s loss of 3 votes overbalances Michigan’s gain 
of 1 and results in a net decline of 2 electoral votes for the Republican party. 

Third, the loss of 2 Democratic and 2 Republican votes has been picked up by 
states in the so-called doubtful group.’ The doubtful states are those in which the 
two-party rivalry is so close that neither major party can rely upon winning their 
electoral votes. Three states in this classification (New York, Illinois, and Missouri) 
lost a total of 5 votes. This was more than offset by a total of g electoral votes gained 
by California, Washington, and Maryland. 

Thus there appears to be a slight trend when the 1951 electoral-vote changes are 
related to partisanship voting behavior. There has been a loss of 2 electoral votes 
each by the Democratic and Republican parties; doubtful states acquired these 4 votes. 

Except for the slight waning of southern political power in the electoral college, 
this recent trend conforms rather well to a pattern that has been manifest during 
the twentieth century. The 19 states that may be said to lean toward the Republican 
party have lost some 12 electoral votes since 1912.'* On the other hand, the combina- 


*° Included in the term Solid South are the 11 states of the Confederacy plus Oklahoma and 
Kentucky—a total of 13. See also, E. L. SHoup, THe GovERNMENT OF THE AMERICAN PEOPLE 337 
(1946). 

™ For a discussion of doubtful states, see D. D. McKEan, Party aNp Pressure Po.itics 97-99 
(1949). 

*2 This conclusion is reached by classifying each state on the basis of its average Democratic per- 
centage of the two-party vote at presidential elections, 1900-1948. See McKEAN, op. cif. supra, at 93. 
The classification leaves something to be desired. For instance, Massachusetts is included here as a 
Republican state; politicians today would rate it as a Democratic state. 

No. of States Classification 1912 1932 1944 1952 Change 
19 Republican 216 211 206 204 —I12 
2 Non-southern Democratic 6 6 7 7 +1 
13 Solid South 149 146 146 — 3 
14 Doubtful 160 168 174 +14 
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tion of doubtful states has increased its strength by 14—from 160 to 174 electoral 
votes. It is repeating a truism to mention that the doubtful states possess the balance 
of power in presidential elections. 

A generation ago, Professor Arthur N. Holcombe noted that increasing urbani- 
zation had reduced the influence of the farmer in presidential elections.'* Holcombe’s 
generalization suggests another survey of the electoral college; this analysis relates 
to the urban-rural composition of the vote. 

In 1932, by Census Bureau definition, there were 21 urban states whose sum total 
of electoral college votes was 310—a clear majority. Theorizing in the abstract, one 
of the major parties could capture the presidency without support from voters in 
rural states. Since 1932 urbanization has continued apace. More people live in 
cities; there are far fewer farms and farmers. How has this trend affected the 
electoral college? 

The net result of population shifts and overall growth has been to increase the 
electoral strength of the urban states while reducing the strength of rural states. 
As an immediate result of reapportionment in 1951, 4 electoral votes were added to 
the combined total of 310 possessed by the 21 urban states, making an electoral ma- 
jority of 314 votes.* Considering the states that lost electoral votes, 6 votes were lost 
by 5 rural states (Arkansas, Kentucky, Mississippi, Oklahoma, and Tennessee); 8 
votes were dropped by 4 urban states (Illinois, Missouri, New York, and Pennsyl- 
vania). In the redistribution, 1 rural vote was picked up by a rural state (Virginia) 
whereas the remaining 5 rural votes plus the 8 urban votes were all acquired by 6 
urban states (California, Florida, Maryland, Michigan, Washington, and Texas). 

But more than this, 4 additional states (Minnesota, Louisiana, Texas, and Nevada) 
are now entitled to classification as urban.’ Their electoral votes thus swell the 
urban states’ total to 362—a new high. Proportionately, there are 23 rural states 
today with a total electoral vote of 169. Considering city vis-4-vis country interests, 
urban states in 1952 wield the greatest influence in the electoral college that they 


have ever had. 


18 4. N. Hotcomse, THE New Party Poritics 31-34 (1933). 

™ The one electoral vote acquired by Texas is not included. 

*® The authors have deliberately retained the old Census Bureau definition of “urban” in order to 
make a valid comparative measurement of the urbanization trend. The new meaning of “urban” is a 
change in definition that “involves the substitution of specially delimited urban fringe areas and unin- 
cortorated places for places classified as urban under special rules.” Bureau oF THE CENsUs, 1950 CENSUS 
oF POPULATION, PRELIMINARY CouUNTs, PopULATION OF THE UNITED States, URBAN AND RURAL, BY 
States, APRIL 1, 1950 (SERtEs PC-3, No. 10) 1-3 (U. S. Dep’r or Commerce, Fes. 16, 1951). 

Actually, Minnesota, Louisiana, Texas, and Nevada are now urban states under both old and new 
definitions of “urban.” But 5 other states—Maine, Kansas, Oklahoma, Arizona, and New Mexico—now 
are classified as urban under the 1950 definition. However, by the old definition they are still rural, 
hence their exclusion. Of course, if these 5 states are added to the list of urban states, it means that 
there are 29 urban states with a combined total of 391 electoral votes as against 19 rural states with 140 
votes. 

Apropos the new definition of “urban,” and having visited the new urban states of Arizona and 
New Mexico, the authors are reminded of Mark Twain's classification of prevaricators as “liars, damn 
liars, and statisticians.” 
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Any consideration of sectionalism should not be divorced from the urban-rural 
factor, nor partisan politics. Yet these latter elements of political power have al- 
ready received attention by themselves. Basic area divisions have also played an 
important role in presidential elections. Conflicts between North and South, and 
between East and West have focused attention on the geographical basis of national 
politics. Without giving precise definition to political sections, it is our purpose 
here merely to suggest the impact of the 1951 reapportionment on sectional repre- 
sentation in the electoral college. 

Using Bureau cf the Census breakdowns of areas, it is apparent that two sections 
of the country have gained political power—namely, the Pacific Coast and the South 
Atlantic regions.’® Due to California’s increase of 7 votes and Washington’s 1, the 
Pacific Coast is the largest decennial gainer. The South Atlantic area increased its 
political power by 4 votes (Maryland 1, Virginia 1, Florida 2). Both of these gains 
have been made at the expense of the Middle Atlantic area (losing 5 votes), the 
West North Central (2 votes), the East South Central (3 votes), and the West 
South Central (1 vote). 

The long-range changes have been more important, however, as a glance at 
Map I will show. The 11 western states, all lying west of 102° longitude, have 
achieved the one noteworthy gain in electoral votes during this century. Of course 
California has been almost singly responsible for this westward flow of electoral 
votes. But it has received assistance from Washington, Oregon, Arizona, and New 
Mexico—each situated on the periphery of the United States. And the other 6 
western states have all kept abreast of the national growth rate. 

Reckoned only from 1912, when the size of the electoral college was fixed at the 
maximum of 531, the West has picked up 24 votes. As a whole the West today has 
79 votes; in 1912 it had 55. Percentagewise, the western states now hold 15 per cent 
of the electoral votes as against 10 per cent in 1912 and 8 per cent in 1gor. 

By and large, this western gain has been made at the expense of the American 
heartland. Much political power has been squeezed out of that expansive area 
stretching from the Appalachians to the foothills of the Rocky Mountains. In other 
words, as seen on Map I, the Mississippi Valley-Great Plains region has lost consid- 
erable strength. 

Lest the half-century shift be misleading, it is important to remember that the 
situs of electoral strength is still largely in the eastern part of the United States. 
Map II shows those states that today possess 10 or more electoral votes." 

At the start of this century the most populous and politically powerful states were 
those whose borders touched the Great Lakes: New York, Pennsylvania, Ohio, and 


*° The Bureau of the Census divisions are New England, Middle Atlantic, East North Central, West 
North Central, South Atlantic, East South Central, West South Central, Mountain and Pacific. E.g., 
STATIsTICAL ABSTRACT OF THE UNITED STATES, 1948. 

*7On Map II, Louisiana and Florida are the only additions since 1901 to the list of states that have 
10 or more electoral votes. Kansas and Mississippi were once, but are no longer, in this class. 





CoNnGRESSIONAL REAPPORTIONMENT AND Po iticaL Power 347 


Illinois. The trend since 1900 shows that California, Texas, and Michigan have some 
of the attributes necessary to join them. For the first time a state from the far west 
(California) and one from the southwest (Texas) have moved up into the select 
circle of states that possess 20 or more votes in the electoral college. And in point 
of fact, these two states are the only ones in the entire western half of the country 
that appear on Map II. 


B. The National Convention 


Another aspect of. presidential politics—the national nominating process—will 
be affected by the 1951 reapportionment. Congressional representation is the prin- 
cipal criterion used to determine the size of state delegations to the Democratic and 
Republican conventions. However, both parties employ a bonus system to reward 
partisan voting behavior, and this device influences the apportionment of con- 
vention delegates. Thus a state may have a significant gain or loss if it were 
measured solely by the new size of its congressional representation, but the bonus 
system may undermine the effect. 

Basically, the Democratic formula for allocating voting strength to the states at 
the 1952 Chicago convention is the same as that used in 1948. Representation is 
determined as follows: 2 for each congressional district or congressman-at-large; 2 
for each senator; and 4 for each state that went Democratic in the 1948 presidential 
election. In this year’s convention, however, an important exception has been made 
by the party’s national committee. No votes have been taken from those states that 
lost congressional seats by virtue of the 1950 census.'* Thus 6 of the g states ad- 
versely affected by reapportionment have the same voting strength in 1952 as they 
had in 1948. These states are: Arkansas, Illinois, Kentucky, Missouri, Oklahoma, 
and Tennessee. On the other hand, Mississippi, New York, and Pennsylvania do 
lose delegate strength despite the concession by the Democratic National Committee. 
Each of these latter states is penalized to the extent of 4 votes in the 1952 convention 
because it failed to give its electoral vote to Mr. Truman in 1948. Mississippi sup- 
ported Thurmond four years ago; New York and Pennsylvania were won by 
Dewey. 

Of the 7 states gaining by congressional reapportionment, California receives 
the only substantial benefit—14 additional full-voting delegates. Florida adds 4 
delegates to its 1948 allotment. Texas, Virginia, and Washington each gains 2 votes. 
Maryland and Michigan should have increased their representation in the 1952 
convention, but instead each actually lost some voting strength. Whereas they both 


gained 2 votes for having an additional congressman, they lost 4 votes apiece be- 


cause Truman failed to carry those states in the 1948 election (net loss: 2 votes each). 
Members of the Republican national convention are chosen on a somewhat differ- 
ent basis than that employed by the Democrats. For delegates to the 1952 meeting, 


*8 Democratic National Committee, 5 Capital Comment 2 (June 2, 1951); Hucn A. Bone, AMERICAN 
Po.itics AND THE Party SysTEM 537 (1949). 
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state representation will be accredited as follows: 4 for each state; 1 for each con- 
gressional district; 2 for each congressman-at-large; 1 for each congressional district 
in which 10,000 or more popular votes were cast for Republicans in the 1948 presi- 
dential election, or in the 1950 congressional election; 6 for each state that voted Re- 
publican in the 1948 presidential contest, or has since elected a Republican senator or 
governor.’”® According to this formula, and unlike the Democratic pattern, every 
one of the 16 states affected by the 1951 reapportionment either gains or loses dele- 
gates. 

In the Republican convention California is again the chief beneficiary. It will 
have 17 more delegates at the Chicago convention that it had in 1948 at Philadelphia. 
Of its 70 delegates, 64 represent the 30 congressmen and 2 senators, and 6 are added 
because Richard Nixon replaced a Democratic senator in 1950. Maryland makes 
the next most important gain—8. Michigan, Texas, and Washington each boost 
their 1948 convention strength by 5 delegates. Florida and Virginia increase theirs 
by 2. It should be noted that 4 of these states received the 6-delegate bonus: Cali- 
fornia, Maryland, Michigan, and Washington. 

With one exception all of the states losing congressional representation by the 
census suffer declines in delegate strength at the 1952 Republican nominating con- 
vention. Illinois has actually managed to increase the size of its delegation. Its 
loss of 1 House seat is offset by the bonus it receives for defeating the former Senate 
majority leader, Scott Lucas, in 1950. It thus gains 4 delegates over 1948. 

The other loser states drop from 1 to 7 convention votes, but in the case of 2 
losers (Pennsylvania and New York) the bonus system mitigates the effects of fewer 
congressmen. Although it lost 3 congressmen, Pennsylvania defeated the Demo- 
cratic party whip, Francis Myers, in 1950, and therefore shows a net loss of only 
3 delegates. New York lost 2 congressmen, yet its Republican electoral vote in 1948 
results in an actual loss of only 1 convention delegate. 

A final item of comment stems from a comparison of the Democratic and Re- 
publican conventions of 1952 as they are affected by the recent reapportionment. 
The total increase in votes at the 1952 Democratic convention for the 7 states that 
have gained House seats is 24 (with 14 of these accruing to California); the g states 
losing congressional seats show a net decline of 12 conventian votes. In the 1952 
Republican national convention the 7 states that have gained seats in the House 
achieved a total increase of 44 delegates (including 17 from California); the g states 
losing congressional representation have a combined loss of 25 convention delegates. 
It is apparent, therefore, that both Democratic and Republican systems of choosing 
delegates to the national conventions yield approximately the same result in terms 
of the proportionate relationship between the 7 states increasing their congressional 
representation and those g states losing seats in Congress. This result occurs despite 
the fact that the Republican party has taken immediate recognition of the census 


1° REPUBLICAN NATIONAL COMMITTEE, CALL FOR THE REPUBLICAN NATIONAL CONVENTION FOR 
1952. The only change from the 1948 formula relates to the basis of awarding the 6 bonus votes. 





CONGRESSIONAL REAPPORTIONMENT AND Po iticaL Power 349 


changes whereas the Democratic party has failed to penalize directly those states 
that lost seats in the House of Representatives. And in the case of each political 
party, its bonus system operates in certain states to counterbalance the positive or 
negative effects of congressional reapportionment. 


C. Pivot States 


One of the least measurable effects of the 1951 reapportionment applies only to 
the large states which possess many electoral votes. Taking into account the half- 
century trends, it is apparent that a new pivot state has entered the political arena. 
As of 1951 California has wheeled solidly into position behind the number one 
pivot state—New York. 

The electoral votes of pivot states are a decisive factor in presidential elections. 
To acquire pivotal status, a state must have one of the largest blocs of votes in the 
electoral college. Its political allegiance must be doubtful so that a presidential con- 
test may go either to a Republican or a Democrat. A strategic geographical location 
may enhance its position. 

New York has long been the most important pivot state. The 1951 reapportion- 
ment has advanced California to a point where it is now New York’s western coun- 
terpart. Illinois and Ohio in the midwest retain their rank as pivot states. 

All 4 of these states rate high in the total number of their electoral votes. Fur- 
ther, each is entitled to classification as a doubtful state. In the 21 presidential 
elections since the Civil War, New York and Ohio supported 17 winning candidates; 
California and Illinois voted for 18 victors. 

Since 1888, California has the most impressive record of doubtfulness; with one 
exception it has supported the winner. When doubtful status is computed on the 
basis of the average percentage of the two-party vote, the smallest deviation from 


50 per cent indicates the highest rating. California’s average Democratic per- 
centage of the two-party vote in this century is 49.1, making it the most politically 


doubtful state in the country.” 


Close presidential contests have been the general rule in these pivot states. In 
the Truman-Dewey election of 1948, for instance, a shift of 9,000 votes in California, 
17,000 in Ohio, and 3,600 in Illinois would have brought victory to Mr. Dewey. 
In that election California’s 18,000 plurality for Truman was not nearly as close a 
margin as those produced by other presidential elections. Since the Civil War 3 
races were decided by less than 250 popular votes; and 4 elections were won by less 
than 7,000 popular votes.”* 

By the criteria of electoral votes, doubtfulness, and close elections, California must 
now be classed as a pivot state. Although Pennsylvania ranks equally with Cali- 
fornia in number of electoral votes, its record of Republican partisanship has dis- 


2° McKEAN, Op. cit. supra note 11, at 93, 98. 

** Although California could not be considered as having pivotal status in 1916, a shift of slightly 
over 2,000 popular votes would have given its 13 electoral votes and the presidency to Charles Evans 
Hughes instead of Woodrow Wilson. 
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qualified it from pivot status. Michigan and Texas rank sixth and seventh, re- 
spectively, in the electoral college. But they, too, are not politically doubtful; their 
tradition of partisanship has offset their gain in electoral votes. Michigan’s strong 
G.O.P. heritage has recently displayed signs of wear, although its twentieth-century 
record is largely Republican. Texas is much the worse off; except in 1928 it has been 
safely Democratic. 

A pivot state is the stamping ground for presidential and vice-presidential candi- 
dates. As a general rule, a candidate with residence in a pivot state has the best 
opportunity for nomination. Of course there are many other factors that help to 
determine “availability,” not the least of which is that of achieving sectional balance 
by the judicious choice of a vice-presidential nominee. Thirty-eight of the 48 presi- 
dential and vice-presidential candidates nominated by the two major parties have, 
in the 12 elections since 1901, come from the 11 states which have had 15 or more 
electoral votes. New York alone has furnished candidates on 14 occasions; Ohio 
and Indiana, 6 times each. Certainly the slight loss in power to New York and 
Ohio brought about by proportionately lower census returns has not seriously im- 
paired their position as incubators for presidential candidates. Nor should the 
fact that Indiana and Missouri no longer have 15 electoral votes operate as an in- 
superable handicap; each state still has an advantageous geographical location. 

Fifty years ago a California “favorite son” could not be considered seriously as a 
candidate for president or vice president. Today, the high quality of California's 


pivotal status places a premium before both major parties to consider the feasibility 


of including a Californian on the national ticket. If a party leader from California 
does not choose to run, or if he cannot get the nomination, he is still going to be 
able to exercise considerable influence on the selections that are made. 

As lack of a doubtful rating may impede presidential hopefuls from Pennsyl- 
vania, Michigan, and Texas, one factor peculiar to California politics must be cited 
as a possible limitation on future California nominations. Party organization is 
extremely weak in California. Nonpartisanship is the key to statewide political 
success. Leaders like the late Hiram Johnson and Earl Warren may achieve great 
popularity within the state, but they are not easily acceptable to many of the Re- 
publican party regulars outside the state. Whether this would apply to California 
Democratic leaders of like stature it is difficult to say, because to date there have 
been none. 

In addition to providing potential presidents and vice presidents, there are other 
fruits of pivot status. Political realists know that “party politics functions on the 
basis of guid pro quo. 
and group-interest combination is essential if a national administration is to per- 


1722 


The building and maintenance of a successful sectional 


petuate itself in office. This objective is accomplished in many ways, but one 
means of keeping a party in power is to reward the faithful for past contributions 


*?'W. E. Binktey, AMERICAN PowiticaL Parties: THerr NaTuraL History 396 (1945). 
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to successful election campaigns and to appoint rising politicos to the “in” group 
when they indicate that they may aid the party in the future. 

In providing personnel for federal offices the party in power seeks men of ability 
and influence. One consequence of this is that states with large numbers of electoral 
votes are courted by the administration for capable personnel. Considering cabinet 
appointments and nominations to the Supreme Court as a rough index, the 11 most 
populous states have fulfilled this function well during the twentieth century. 
Slightly over two-thirds of all cabinet appointments have been from these states. 
Even in Supreme Court appointments, where the sectional factor is important, over 
one half of the justices have come from the populous states.”* 

California’s rapid rise to the forefront of the electoral college and its achievement 
of pivot status, may betoken an increasing share of political fruits.2* But as non- 
partisanship may tend to act as a brake on opportunities for presidential nomination, 
it may likewise affect other political awards. And there are still other factors in the 
California political scene that may make it difficult to enjoy the fruits of pivot 
rank. The state is 3,000 miles away from the national capital; even shrinkage of the 
time-space factor is no compensation for close proximity to the center of national 
political life. Hence, California’s geographical location is a detrimental element of 
some consequence. California has been largely Republican in the state administra- 
tions it has elected. While this may have been advantageous prior to 1932, the 
one-party condition of local politics has not been rewarding with a Democratic 
national administration in power since 1933. A weak party structure makes it 
difficult to develop leadership that can fit into the national political organization 
and capitalize on the state’s climb into pivotal position. 


III. ConcresstonaL Power 


Fourteen of the 435 seats in the United States House of Representatives were 
reapportioned in 1951. This change may be compared to 1941 when 9 seats were 


Cabinet Supreme Court 
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** For a full discussion see the authors’ Pivot State of the West, Frontier, May, 1951, p. 13. 
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affected and 1931 when 27 were readjusted. The breakdown of gains and losses 
for the 1951 reapportionment is as follows: 





GAINERS 
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The one state that has gained most from reapportionment is California. In 1951, 
half of the 14 seats went to California. During the years since 1911, when the House 
membership was frozen at 435, California’s net gain has been 19 congressmen. In 
other words, 50 House seats have been reapportioned since 1911, and California 
has received 40 per cent of them. 


A. The Influence of Seniority 


The mere size of a state’s delegation does not ensure success in the legislative 


process. There are many points in congressional procedure at which the seniority of 


a state’s representatives may be even more decisive than the number of votes 
that might be mustered for or against a particular bill. Chairmen of standing 
committees wield great power over matters pending before their committees. These 
chairmen rise to the top by virtue of their membership in the majority party and 
unbroken seniority in Congress. Ranking minority members on a committee are 
also important persons; not only are they in line for the chairmanship in the 
event of a change in party control, but their long experience aids them in acquiring 
prestige and influence. 

In addition to high position on a committee, or in the absence of such status, 
there are two other attributes of legislative ability: to have good standing with one’s 
colleagues, and to possess a thorough working knowledge of law-making procedure. 
Other things being equal, these qualities should become more effective with in- 
crease in length of service. 

The 7 states that gained congressional seats in 1951 do not hold many high 
positions on the committees. Only Virginia has a chairman of a House standing 
committee, and at that it is a relatively unimportant body.*° Only Michigan, of 
the gaining states, has any ranking minority members; it has 4.7° On the other 


2° House Administration. 
*° Banking and Currency, Expenditures in the Executive Departments, Interior and Insular Affairs, 
and Public Works. 
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hand, the g losing states rate high in both committee chairmanships and ranking 
minority members. Six of these states have committee chairmen; 4 have ranking 
minority members.”’ 

It should be pointed out that the loss of 1 or 2 seats in the House is not going 
to damage greatly the power of such states as New York, Illinois, and Missouri, 
despite the disagreeableness and political inconvenience these losses cause. In part, 
the losing states may offset their losses with seniority power on House standing 
committees—a kind of power not possessed by the states that have gained repre- 
sentation. 

In the Eighty-second Congress, first session, the average House member had 
served 8.5 years in Congress. The average length of service of the congressmen from 
6 of the gaining states falls below the average: California, 7.7; Florida, 5.3; Mary- 
land, 7.7; Michigan, 6.7; Virginia, 8.0; and Washington, 8.0. Only Texas with 
11.5 is above the average. Looking at the losing states, 3 fall below the national 
average: Missouri, 7.1; Oklahoma, 5.8; and Pennsylvania, 7.8. Each of these losers 
suffers a loss of 2 or 3 congressmen in reapportionment. But 6 of the losing states 
have a record of congressional service that is higher than the national average: 
Arkansas, 10.9; Illinois, 9.8; Kentucky, 9.6; Mississippi, 13.1; New York, 9.2; and 
Tennessee, 11.6. 

Assuming that average length of service is an important factor in measuring 
potential effectiveness of a congressional delegation, the losing states may further 
offset their losses by their above-average seniority levels in the House. The average 
seniority of the gaining states is significantly lower, and with each state being certain 
of at least one first-term congressman in the Eighty-third Congress, the disparity 
may then be even greater. 

A state’s congressional power cannot be assessed in the House of Representatives 
alone. Turning to the Senate, both gaining and losing states rate low in com- 
mittee chairmanships and in ranking minority members. Of the gaining states, 
only Texas has a chairmanship; only Washington, a ranking minority member.** 
And of the losing states, only Arkansas and Tennessee have committee chairmen; 
none of the losers has a ranking minority member.”® Furthermore, both gaining 
and losing states also have length-of-service records that are below the average of 
the Senate as a whole. In the Eighty-second Congress, first session, the average 
Senate member had served 6.5 years. Four of the 7 gaining states fell below the 
average: California, Florida, Maryland, and Michigan. Of the remaining states that 
gained by reapportionment, Texas and Virginia have 13.0 and 12.5 averages, re- 


#7 States with committee chairmen: Illinois (Rules, and Expenditures in the Executive Departments) ; 
Kentucky (Banking and Currency); Mississippi (Veterans’ Affairs); Missouri (Appropriations); New 
York (Judiciary, and Public Works); Tennessee (Post Office and Civil Service). States with ranking 
minority members: Illinois (Rules, Judiciary, and District of Columbia); Missouri (Armed Services); 
New York (Appropriations, and Ways and Means); Pennsylvania (Education and Labor). 

28 Texas (Foreign Affairs); Washington (Public Works). 

2° Arkansas (Expenditures in the Executive Departments); Tennessee (Post Office and Civil Service). 
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spectively; Washington’s is 7.0. Considering the 9g losing states, 6 fell well below 
the average length of service in the Senate. The 3 remaining loser states had above- 
average seniority records: Arkansas, 8.0; Mississippi, 7.0; and Tennessee, with the 
most senior member of the Senate, Kenneth McKellar, 19.0. 

Thus in the Senate the pattern of high position on committees and length of 
service in the upper house is unlike that found in the House of Representatives. 
Only Arkansas and Tennessee would appear to be in any way able to counter- 
balance the loss of seats in the lower house brought about by the 1951 reapportion- 
ment. 

Statistics on the average length of service in both House and Senate suggest that, 
with the development of comparative data over longer periods of time, there may be 
significant correlations between the relative population increase or decrease of a 
state and the average seniority of its delegations in the House and Senate. The 
hypothesis for such a study may be stated thus: congressional seniority will tend 
to be lowest in states which increase most rapidly in population, but will be highest 
in states with the most stable populations. That this thesis exists for the House of 
Representatives seems more certain than for the Senate. 


B. Character of House Membership 


Some general observations may be made about the effect of the 1951 reapportion- 
ment on the political complexion of the House of Representatives. Under the fed- 
eral Automatic Reapportionment Act of 1929, as amended in 1941,*° states gaining 
representation in the House have two alternatives. They may either redistrict to 
provide for the extra seat or seats, or they may choose not to take any action. If 
they fail to act, the additional congressmen will be elected at large. The legislatures 
of the 7 states gaining congressmen are not, therefore, under great pressure to re- 
district. 

The governors and both houses of the state legislatures of 3 gaining states (Florida, 
Texas, and Virginia) are Democratic. These 3 states have been allotted a total of 4 
new congressmen. Whether they reapportion or not, it should be safe to assume 
the four new representatives will be Democrats. 

California is the only one of the 7 gaining states where the governor and both 
chambers of the legislature are Republican. California is also the only gainer to 
have reapportioned its congressional districts in 1951. A person unacquainted with 
California politics, or a partisan Democrat, might predict that all of the state’s new 
congressmen will be Republicans. But a reasonable estimate might give Republican 
candidates a good opportunity in 2 of the 7 new districts, and a fair fighting chance 
in 2 or 3 of the others. The rearrangement of boundary lines in 2 existing districts 
might make it more possible for Republicans to defeat Democratic incumbents. 
Otherwise, the 1951 redistricting process should produce no foreseeable changes in 
the party alignment of the congressional delegation.*! 


8° 46 StaT. 26 (1929), 55 Stat. 761 (1941), 2 U. S. C. §2a and 2b (Supp. 1950). 
** Present party alignment of the California House delegation is 13 Republicans and 10 Democrats. 
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California’s weak political party structure, the close margin in the Assembly 
between Republicans (45) and Democrats (35), and the heavy predominance of 
Democratic registration throughout the state, all tended to offset some of the ad- 
vantages that might have accrued to the Republican party by virtue of its control 
of the state government.*” 

In the 3 :emaining states that gained representatives, two political parties must 
share in any state redistricting of congressional seats that takes place prior to the 
1952 elections. Both houses of the Maryland legislature have Democratic majorities, 
but its governor is a Republican. The situation is the reverse in Michigan, with 
the governor Democratic and the legislature Republican. The governor and senate 
in Washington are Republican while the lower house of the legislature is Democratic. 
Out of the kind of deadlocks likely to arise from situations such as these, the result 
will either be a compromise or inaction. 

When a state gains congressmen yet fails to redistrict, the added representation 
must be elected at large. But when a state loses congressmen and fails to redistrict, 
one of the following alternatives applies.** First, if the new number of congress- 
men is equal to the number of congressional districts, the candidates for Con- 
gress will have to run in the districts as they exist.** Second, if the number of 
districts is less than the number of congressmen, one representative will be elected 
from each district and the remainder will be elected at large. Third, if the number 
of districts exceeds the total number of congressmen, the entire congressional delega- 
tion will have to run at large. 

All of the states losing seats in 1951 fall into the third category. The pressure 
for redistricting in these states is quite strong. Experience such as Minnesota’s in 
1932 has shown that an unusually large number of incumbent congressmen are 
defeated when an entire House delegation of significant size is forced to run at 
large. Although New York, Missouri, and Tennessee are the only losing states that 
have reapportioned in 1951, it is reasonable to assume that all of the losers will re- 
district before the 1952 elections. 

Six of the g losing states have Democratic governors and legislatures. Of these, 
Kentucky might attempt to make its 2 Republican congressmen absorb its one 
district loss. The effect of Missouri’s reapportionment might tend to operate against 
2 of its 3 Republican incumbents. Oklahoma might try to reapportion both of its 
2 Republicans out of office. And Tennessee might attempt to get rid of 1 of its 2 
Republicans. Arkansas and Mississippi have no Republicans to offer in sacrifice; 
their loss of 1 seat each will have to come from the Democratic side.*® 


8? The following is the party alignment on the final votes in the California legislature on the 1951 
congressional reapportionment: Assembly Democrats for the bill 13, Republicans 36; Senate Democrats 
for the bill 8, Republicans 23. 

§§ Pub. L. No. 291, 77th Cong., 1st Sess. (1941), 55 Stat. 761, 2 U. S. C. §2a(c). (Supp. 1950). 

8“ For example, Connecticut has 5 congressional districts and 6 congressmen, the sixth at large. Had 
Connecticut lost a seat in 1951, it would have had 5 congressmen, and because it already had 5 con- 
gressional districts, it would not be necessary to reapportion. 

8§ The following shows the present party alignments of the congressional delegations of the gaining 
and losing states. Gainers: California, 13 Republicans and 10 Democrats; Florida, 6 D; Maryland, 3 R 
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The governors and legislatures of New York and Pennsylvania are Republican. 
The readjustment of 43 seats in New York (down from 45) and 30 Pennsylvania 
seats (down from 33) might be worked to the advantage of the Republican party.*™ 
Illinois has a Democratic governor and lower house, but a Republican senate. 
Generalization as to a party redistribution of its 25 seats (down from 26) is im- 
possible. 

Assuming that all the gaining and losing states do reapportion their congressional 
districts, the states with both Democratic governors and legislatures would control 
the redrawing of 75 district boundaries. Those states with both Republican gov- 
ernors and legislatures will recarve 103 districts. And states with some split combi- 
nation of party control will remake 57 districts. 

In addition to the political character of the House membership, the urban-rural 
distribution must be noted. Prior to the 1950 census, there were 21 urban and 27 
rural states. Using the same standards for determination of an urban state, the 
population statistics of 1950 put 4 more states into the urban class. These 25 urban 
states have a total of 312 House seats as against 123 seats for the 23 rural states. 
Using the Bureau of the Census’ new standards for determining urbanization, 29 
states are now so classified. On this new basis they would have 333 House seats as 
compared with 102 seats for 19 rural states. 

It is more important to look at the urban-rural character of individual con- 
gressional districts rather than states. Arthur N. Holcombe has classified the dis- 


tricts as they presently exist into 130 urban, 125 mixed urban-rural, and 180 rural.** 
It is difficult to predict what the urban-rural distribution of congressional districts 
will be after the state legislatures have completed reapportioning on the basis of the 
1950 census. The trend in the direction of establishing more urban and mixed 
urban-rural districts is probably apparent, as it is only a reflection of population 


shifts from the farm to city areas. California’s 1951 reapportionment may serve as 
37 


an example. 

Of the 3 congressional districts allocated to Los Angeles county, in addition to the 
g it now has, 2 should be classified as urban and the third as mixed urban-rural. 
One is located in the booming Lakewood section between downtown Los Angeles 
and Long Beach; a second combines Hollywood with part of the rapidly growing 
San Fernando Valley; a third, though it includes much sparsely settled area in the 
north portion of Los Angeles county, still deserves a mixed urban-rural classifica- 


and 3 D; Michigan, 12 R and 5 D; Texas, 21 D; Virginia, 9 D; Washington, 4 R and 2 D. Losers: 
Arkansas, 7 D; Illinois, 18 R and 8 D; Kentucky, 7 D and 2 R; Mississippi, 7 D; Missouri, 9 D and 
3 R; New York, 23 D and 22 R; Oklahoma, 6 D and 2 R; Pennsylvania, 21 R and 12 D; Tennessee, 8 D 
and 2 R. 

8° The New York reapportionment has quite possibly been done at the expense of from two to six 
Democratic districts. See N. Y. Times, Dec. 9, 1951, §4, p. 2E. 

8° ArrHuR N. Hotcomse, Our More Perrecr Union 130 (1950). 

** California is 67.1 per cent urban by the old census definition and 80.7 by the new definition. 
Bureau or THE CENsuUS, POPULATION OF CALIFORNIA, APRIL 1, 1950, ADVANCE Reports Sertes PC-8, 
No. 4 (October 14, 1951). 
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tion because part of the San Fernando Valley is embraced by the new district 
boundary. 

A fourth new urban district has been established for San Mateo county, im- 
mediately to the south of crowded San Francisco. A fifth new mixed district lies 
along the coast between the Los Angeles metropolitan area and the city of San 
Diego, and it might be termed suburban to both. The arrangements for the 
2 new districts that went to the great Central Valley resulted from an overflow of 
San Francisco Bay-area population, and from the rapid growth of a whole string 
of valley cities, the most important of which are Sacramento and Fresno.** Both of 
these latter districts deserve this mixed urban-rural classification. In sum, all 7 
districts have been drawn to follow the population in its outward movement from 
the old urban centers to the new urban and suburban areas. 

C. The Influence of the California Delegation 

Considering California’s large gain in congressional seats during the period from 
1900, the effects of the increasing size of the California House delegation deserve 
further attention. When California entered the Union in 1850 it was entitled to 2 
congressmen. Even by 1900 it had only 7 representatives. But two big decades of 
growth raised the delegation from 11 to 20 members in 1933. The next largest 
addition, 7 new congressmen in 1953, has brought the total to 30. 

It has been noted that California’s average seniority in the Eighty-second Con- 
gress, first session, was 7.7 years, while the average for all of the states was 8.5. 
California’s seniority rating in the House has never been high. It took 20 years, 
from the Thirty-first to the Forty-first Congress, before California’s average rose as 
high as 4 years. In fact the average over the entire period of statehood is 5.1 years. 
Prior to the turn of the century it was 3.2 years; since 1900 it has increased to 7.0 
years. 

California has had only 6 representatives who served 20 years or more in 
Congress.*® In the Eighty-second Congress, its most senior member in the House 
is serving his eighth term, 2 are serving their seventh, 1 his sixth, and 4 are in their 
fifth term. Against this record of service is the fact that more than 45 other con- 
gressmen are today serving a ninth term or longer, and therefore rank above 
California’s top man. As noted, California has no committee chairmen in the 
House; nor does it have any ranking minority members on committees. How- 
ever, 3 Californians have survived long enough to be second on their party’s side 
of their respective committees. 

Although California has increased the size of its House delegation more rapidly 
than any other state, why has its seniority level tended to be low? Fluidity of 


*8See map of California’s 1952 congressional districts, in Hinderaker and Waters, A Case Study in 
Reapportionment, infra. 

*° Julius Kahn (R), 12 terms; Clarence Lea (D), 16; Charles Curry (R), Albert Carter (R), and 
Harry Englebright (R), 10; and Richard Welch (R), 12. 

“°Clair Engle (D), Interior and Insular Affairs; Chet Holifield (D), Expenditures in the Executive 
Departments; and Carl Hinshaw (R), Interstate and Foreign Commerce. 
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population must be part of the answer. As one State Assemblyman remarked re- 
cently: “Here I have built up my name in my district for years and my father had 
built it up before me, and then all these new people come in and they never heard 
of us!” In part, weak parties are a factor, too. Without strong party organization, 
a premium is placed on individual congressmen to maintain their own bases of 
support. And this is made more difficult by the distance between Washington, D. C. 
and California which precludes frequent “fence mending.” 

Still another consideration is the fact that California’s congressional district 
boundaries have been altered more than those of any other state as a result of re- 
peated reapportionments. Except for the decade of the 1920’s, its districts have been 
reapportioned on the average of every 10 years. On many of those occasions there 
have been rather drastic boundary shifts. Congressional district patterns in other 
states have not in general been subjected to such tampering. It is interesting that, 
with but one exception, California’s seniority average in the House has gone down 
in the first Congress after each reapportionment. Then it has gradually built up 
until the next reapportionment, dropped, and then climbed back up again. In 
other words, the one-hundred year pattern of seniority takes on the appearance of an 
undulating line. 

It is unlikely that there is a single explanation for the effect of reapportionment 
on these seniority cycles. Part of the answer may be attributed to the immediate after- 
math of redistricting operations. Decrease would result, too, from the fact that new 
congressional seats had been added. Further, there have occasionally been critical 
political upheavals in elections that immediately followed congressional reapportion- 
ment. In 1912, for example, there was the Roosevelt-Taft-Wilson campaign, and 
in 1932 the New Deal was voted into power. 

In general, the seniority rating of California’s congressmen has increased since 
1g01. Seniority of the House delegation was one of the factors recognized and con- 
sidered by the Assembly Interim Committee on Elections and Reapportionment 
when it made its recommendations for the congressional districts established in 1951. 
Assuming a reasonable ability to maintain seniority, there are substantial and long- 
range advantages for the large delegation. First, it will have the voting power. 
Second, there are enough Californians to place one on every standing committee. 
Third, several may serve on a single committee at one time, and this tends to make 
it more certain that someone from the state will always have high rank on that 
body. New York is a good example with its 45 representatives strategically placed on 
the 19 standing committes. 

California’s delegation of 23 in the Eighty-second Congress is already large enough 
to operate in the same fashion as New York. Arizona and California are locked in 
mortal combat over Colorado River water in the Interior and Insular Affairs Com- 
mittee. Arizona has one great advantage in Congressman John R. Murdock, chair- 
man of the committee. His power, however, is partially held in check, because 
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California has three representatives on Murdock’s committee: Congressman Clair 
Engle, second ranking Democrat; Sam Yorty in the thirteenth Democratic position; 
and Norris Poulson, fifth ranking Republican. These men combine their talents 
without regard to party lines when issues of concern to California are at stake before 
the committee. As the delegation as a whole grows in the future, this multiple 
representation on committees will become one of the important elements of Cali- 
fornia’s congressional power.*? 

There has been much speculation about the great increase in congressional power 
that has accrued to the “new West.” When Democrats from 11 western states met 
in San Francisco in the fall of 1949, major consideration was given to the problem 
of creating an audible voice for the West in national affairs. One speaker went 
so far as to suggest that the “Solid West” could be compared with the Solid 
South, and that the former was more important because it was based “on policy 
and program, not on blind party regularity.”*? 

However, the congressional delegations of the western states do not constitute 
the regional-interest unit that some observers would like. The theme of the 1949 
Democratic conference in San Francisco was “Land, Water, and Jobs.” There is 
land and there are jobs aplenty in the West, but there is not enough water in the 
right places. Although the influx of population swelled the size of California’s 
congressional representation, the increased demand for water by southern California 
has created political disharmony in Congress and has made relations between neigh- 
boring-state delegations in Congress more difficult. To say that water is a barrier 
to understanding between Arizona and California is an understatement. California 
has other problems of public relations, too. The Pacific Northwest reacts negatively 
and defensively to suggestions that southern California could be supplied with 
water from the great rivers of Oregon and Washington. Water is also a key to 
California’s relationships with the Rocky Mountain states. 

Another factor operating to make it more difficult for the California House 
delegation to secure support from other states, is a natural enmity against the state 
that is growing larger and larger each decade. The states which are losing repre- 
sentation, regardless of their geographical position in the United States, may resent 
California’s taking seats away from them.** And they may be happy to join forces 
with California’s neighboring states who may be genuinely afraid that California 
will use its new power contrary to their interests.“* At this time, then, California 
cannot be viewed as a working part of a self-interest bloc of western states in the 
Congress. 


“For a discussion of the delegation see Farrelly and Hall, Californians in Congress, Tue Po.itics oF 
CALIFORNIA 228 (1951). 

*? Neuberger, The “Solid West,” 169 Tue Nation 346 (Oct. 8, 1949). 

“8 Congressman Norris Poulson (R), Los Angeles, has cited this factor when speaking on the effects 
of the 1951 congressional reapportionment. 

“* Neuberger, The Case for Intertie, Frontier, Oct. 1951, p. 13. 
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IV. Tue Two Party System 


Parts of preceding sections have touched upon the implications of congres- 
sional reapportionment on political-party institutions. In the electoral college Re- 
publican states have lost votes to doubtful states during the last 40 years. In the 
national nominating conventions held at Chicago in 1952 the Democrats have not 
reduced the representation of those states that suffered a loss in congressional seats, 
but the Republicans have immediately geared their convention to conform to the 
facts of the 1951 reapportionment. 

The rise of California to the status of a pivot state in presidential politics is a 
significant development growing out of the current reapportionment. The state is 
large in population and doubtful in election behavior. As to the essential character- 
istic of doubtfulness, a pivot state must have a political atmosphere in which 
Democrats and Republicans can compete on equal footing for its electoral votes. 
California meets this requirement better than any state. But in a national two- 
party system, a local nonpartisan climate with weak parties operates against the 
state and prevents it from harvesting all the political fruits it might otherwise 
receive. 

On the surface, the redrawing of congressional district lines within the states 
would seem to favor the Republican party. If redistricting is carried out in all 16 
states affected by reapportionment, Republican legislatures will recarve 103 districts, 
Democratic legislatures, 75, and split-party states, 57. The Democratic states, how- 
ever, are the most firmly partisan in this group. They can hardly fail to employ 
partisan power so that it will work to their advantage in the redistricting process. 
The 3 largest states (New York, California, and Pennsylvania) will all have reap- 
portioned before the 1952 elections, and each has a Republican governor and legis- 
lature. But there are some mitigating factors present in each case that work against 
any propensity to gerrymander in an indiscriminate fashion. 

The trend of electoral votes and House seats to the doubtful type of state at the 
expense of traditionally Republican states is noteworthy. It means a shift in political 
power to states where each major party is forced to make a broad appeal for votes, 
not only to its own followers, but to independents and members of the opposite party. 
New York, California, and Pennsylvania may have elected their Republican gov- 
ernors and legislatures largely because of the influence of three men of broad 
appeal—Dewey, Warren, and Duff. Governor Earl Warren has won in California 
with what is perhaps the most successful nonpartisan appeal in the nation. 

States in which a narrow Republican appeal still seems effective are losing 
electoral votes. The 5 leading corn-producing states (Indiana, Illinois, Iowa, Ne- 
braska, and Minnesota), often the home of Republican standpattism and isolationism, 
have lost a total of ro electoral votes from their highest combined strength. And 
one should perforce subtract 2 electoral votes from the wheat state, Kansas. None 
of these 6 states has been 100 per cent Republican, but together they have consti- 
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tuted the backbone of the G.O.P. since its birth. The corn belt used to be the key 
to Republican strategy, and “farmers of this section held a conscious balance of 
power in the party.”*° With increasing urbanization and the flow of political power 
to seaboard states where voters are more internationally minded, a narrow sectional 
appeal may well be fatal. 

The Democratic party has not suffered much decline in strength as a result of 
successive reapportionments. The Solid South retains about as much strength in 
the electoral college and in the House of Representatives as it has had throughout 
this century. There are some nascent indications, however, that the 1940 to 1950 
population trends may be making inroads into the solidarity of the southern states. 

An interesting question emerges when one considers the transfer of northern 
industry and northern managers and workers to the South. Will migration affect 
the South’s one-party system? It is reasonable to assume that most individuals 
take their party politics with them as they move from one section of the country to 
another. Many Republicans have emigrated to the Solid South. It is possible that 
the overwhelming Democratic strength will absorb this Republican potential. On the 
other hand, it is also possible that transplanted Republicans will flourish in a south- 
ern political climate. This latter speculation is no doubt attractive to those who 
still eye with hope the possible development of a two-party system in some sections 
of the South. Forthcoming data on migration from the Bureau of the Census may 
furnish some interesting facts which could shed light here. 

While some Republican influence may be flowing from North to South, a po- 
tential Democratic influence is going the other way. In mid-November the Census 
Bureau announced that 7 southern states had lost a total of 250,000 Negroes during 
the decade ending in 1950. Some had moved to Florida, but the vast majority had 
gone North. Others had moved to California. 

The movement of the Negro does not mean a loss of Democratic votes in the 
South, because Negroes are still generally disenfranchised. But it does mean perhaps 
that he will influence the outcome of elections in doubtful states, or in states that 
lean toward the Republican party. One writer suggests the Negro already holds the 
balance of power in national politics by his large numbers in certain key northern 
states.47 Recent census figures may be employed to support this contention about 
the Negro vote. 

The flow of political power to states in the doubtful category is a healthy trend 
for American democracy. It should put both major parties on their mettle. Popula- 
tion shifts that tend to break the South up into segments less-solidly Democratic are 
also healthful. It becomes more necessary, then, for the major parties to make broad 
appeals and campaign in almost all of the states. Campaigning may become more 
meaningful, and elections more productive of the kind of presidential and congres- 
sional leadership needed by the United States in the world of today. 


“5wW.> E. BiInkLEy, AMERICAN PotiticaL Parties: THEIR NaTurAL History 285 (1945). 


“© The Negro Moves, Time, Nov. 19 1951, p. 26, col. 3. 
‘7H. L. Moon, BALANce oF Power: THE Necro Vore 10 (1948). 


Jeanie tN et, 








Law AND CoNnTEMPORARY PROBLEMS 


\V\¢ 
EE carers 5 ‘i 
==] NO CHANGE, " 
y 4 > 


[_] Losers 4 \ vs. 
\ Gy a 


Pp) 


L 


MAP I 


CHANGEs IN ELEcTorAL Vote AND House REPRESENTATION, 1912-1952 








CONGRESSIONAL REAPPORTIONMENT AND Po iticaL Power 


20 OR MORE VOTES 
ai . 
=} 10-19 votes 
+ | 


j aa 
[_] 9 or tess vores’ 
er . 


MAP II 


States WITH 10 oR More Etecrorat Vores, 1952-1960 





REAPPORTIONMENTS OF STATE LEGISLATURES— 
LEGAL REQUIREMENTS 


LasHu_ey G. Harvey* 


The problems which face state legislatures are not unlike those which plague all 
legislative bodies in our time. As far as the domestic scene is concerned, they are 
an outgrowth of our rapid urbanization and industrialization and call for readjust- 
ment between employer and employee, social legislation, housing, and replanning of 
large metropolitan communities. These questions in themselves prove upsetting 
enough to vested interests and give cause for factional disputes. Social and economic 
lines are sharply drawn and the situation is futher complicated as state governments 
discover rich sources of revenue from expanding business activities, sales, and income, 
at a time when local treasuries are rapidly being depleted. There is a widespread 
feeling that these questions could be resolved satisfactorily for the majority of the 
people if state legislatures were allowed to keep abreast of the times through a 
periodic and systematic plan of reapportionment. Minority domination of legislative 
assemblies effectively frozen into state constitutions is a denial of the democratic 
principle. Inequalities of representation are most noticeable in the clash between 
rural and urban interests, although it is oversimplification to maintain that the present 
conflict over state constitutional measures regarding reapportionment is solely rural 
vs. urban. Large taxpaying interests frequently gain from rural domination and 
will go to great lengths to maintain existing apportionments. 

Faced with rural-urban conflicts, state constitutional conventions have compro- 
mised in favor of rural domination of at least one house and frequently of both, 
evading rather than providing a solution. Usually this takes the form of making 
the county the principal legislative district, which plays directly into the hands of 
the courthouse gang. In those states which make the county a unit of political party 
organization and a district for selection of delegates to the state constitutional con- 
ventions, reapportionment which would change county control is rare. The system 
is self perpetuating and is a bold affront to popular government in the silent gerry- 
mandering by county- or town-dominated legislatures which fail to reapportion at 
the times specifically prescribed in their constitutions. 

Some argue that the best solution would be to recognize the two major interests 
—area and population—by proposing a federal plan for state legislatures. The senate 
would be representative of area or the county interests and the house would repre- 


sent population as a concession to urban interests. Such a plan is likely to result 


* A.B. 1925, William Jewell College; A.M. 1930, Stanford University; Ph.D. 1942, Harvard University. 
Maxwell Professor of Government and Citizenship, Chairman, Department of Government, Director, Insti- 
tute of Public Service, Boston University. Senior Fulbright Scholar, Visiting Professor, London School of 
Economics and Political Science, 1951-1952. 
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in deadlock, especially since the governor is elected by the entire state. It would 
be difficult for any governor to get through his program with such a legislature if 
the state contained several large cities. One need only to study the political history 
of Connecticut to see how ineffectively the federal system works. With house repre- 
sentation based on towns and senate on counties, with seats distributed according 
to population, inaction and stalemate is common. The federal plan is hardly 
applicable to states. It will be recalled that it was not considered the best system 
at Philadelphia but was a compromise between large and small states. On the other 
hand, if the federal plan is rejected and both houses represent population instead of 
different interests the argument for two houses loses validity. A unicameral legis- 
lative body as adopted by Nebraska may be a better solution. Neither the federal 
principle nor unicameralism may be written permanently into a constitution with 
any assurance that all interests will be served adequately for any length of time. 
Irrespective of the emphasis placed upon interest groups served by a policy of repre- 
sentation, no legislature may effectively play its role unless it is permitted to be 
representative. Government by consent, a revolutionary theory of the seventeenth 
and eighteenth centuries, is extremely difficult to operate in the twentieth. Granting 
this difficulty, it remains the underlying principle of our democratic system. A 
closer examination of state constitutions and practices may disclose avenues to a 
solution. 
I. REAPPORTIONMENT IN STATE CONSTITUTIONS 


All states make some provision for apportionment of seats in the legislature. 
Usually population is the principal factor for assignment of more than one seat 
to a district. A few constitutions, as those of Arizona, Delaware, and Mississippi, 
establish districts and apportion seats among them. All other constitutions provide 
for redistricting and reapportionment. Redistricting is the process of laying out 
areas for representation and reapportionment is the act of allotting representation to 
these areas. In our federal system apportionment for Congress is an act of the 
national authorities but redistricting is left to the states. In the states the legislature 
may perform both functions and frequently the terms are used interchangeably. 
The Colorado constitution draws a clear line of distinction, but the California consti- 
tution uses the term “apportionment” for the creation of single-member districts. 
It is not uncommon to find both the legislature and courts referring to the establish- 
ment of districts as “apportionment acts.” This confusion in terms prevents a clear 
division of responsibility for these two distinct functions. 

To consider first, reapportionment—the allocation of seats to districts—what 
criteria should be used? Should all the people be counted as the basis for distri- 
bution; or only citizens; or only the qualified voters; or those who bother to vote? 
Concerning this there is no complete agreement among the states. 

Population is the most frequently used basis and, contrary to most opinion, it is 
more commonly used as the basis for distribution of seats in the state senate than 
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in the house. Twenty-four states specify in their constitution that population shall 
serve as the basis for reapportionment of the senate, although in 5 of these— 
Alabama, Florida, Iowa, West Virginia, and Pennsylvania—the effectiveness of the 
population factor is practically nullified because of limits placed upon the number 
of senators a political unit may have.’ Certain other variations of population occur. 
Nine states exclude Indians not taxed.* Adult males are specified in Indiana,*? and 
Oregon limits population to white population.t* The remaining states have further 
variations and limitations, a progressive formula, or limitation of one senator to each 


county.® 
Population is prescribed in 21 state constitutions as the basis for reapportionment 


of the lower chamber,® although this is limited in 9 others by excluding Indians not 
taxed or military personnel;’ is restricted to white population in one;* and to adult 
males in another.? Twelve states either permanently prescribe the distribution of 


representatives or provide inelastic formulas.’® 
Apparently some states do not consider mere population as a standard upon which 
distribution of legislators can be made sufficient for a popularly controlled govern- 


’ The article and section of the state constitution: ArK. Const. Art. VIII, §§1-5; Coto. Const. Art. V, 
§§45-49; Conn. Const. Art. III, §§3, 4; Ga. Const. Art. III, §2 (Pars. ii and iii), §3 (Par. i); Int. 
Consr. Art. IV, §§6, 7, 8; Kan. Const. Art. II, §2, Art. X, §§1-3; Ky. Consr. §33; La. Const. Art. III, 
§§2, 5, 6; Micu. Consr. Art. V, §§2-4; Mo. Consr. Art. III, §§2-11; Nev. Constr. Art. I, §13, Art. 
XVII, §6; N. M. Const. Art. IV, §42; N. D. Constr. Art. II, §§29, 35, 42 Art. XVIII, §§214; Onto Const. 
Art. XI, §§1-11; Oxia. Consr. Art. V, §§9-16(b); Uran Consr. Art. IX, §§2, 4; Vr. Consr. Art. II, 
§§12, 18, 37; Va. Constr. Art. IV, §43; Wyo. Consr. Art. III, §3, Art. III-A, §§2-4. Although population 
is given as the basis in the remaining five its effectiveness is limited; ¢.g.: Not more than one senator per 
county: Axa. Const. Art. IV, §50, Art. IX, §§198-203; Fra. Consr. Art. VII, §§3, 4; and Iowa. Constr. 
Art. Ill, §§34, 35. Not more than two senators to any one county: West. Va. Const. Art. VI, §§4-r10, 
50. Pa. Constr. Art. II §§16-18, limits a city or county to not more than 1/6 of the members of the 
senate. Cf. 8 THe Book or THE STATES 1950-1951, 121-124 for the best summary. 

2? Cauir. Const. Art. IV, §6; Me. Const. Art. IV, Pr. I, §§2, 3, Art. IV, Pt. Il, §§1, 2; Minn. Consr. 
Art. IV, §§2, 23, 24, Sched. 10, 12; Nws. Const. Art. III, §5; N. Y. Constr. Art. IIT, §§3-5; N. C. Consr. 
Art. II, §§4-6; Was. Consr. Art. II, §§3, 6, Art. XXII, §§1, 2; Wis. Constr. Art. IV, §§3-5. Military 
personnel are excluded, WasH. Const. Art. II, §§2, 3; and S. D. Constr. Art. III, §5, Art. XIX, §2. 

*Inp. Const. Art. IV, §§4-6. This is of course overruled by U. S. Const. AMENp. XIX. 

“Ore. Const. Art. IV, §§6, 7. This is nullified by U. S. Constr. AMenp. XV. 

5 Ipano Const. Art. III, §§2, 4, 5, Art. XIX, §§1,2; Mont. Constr. Art. V, §4, Art. VI, §§3-6; N. J. 
Consr. Art. IV, §II, Par. 1, Art. IV, §1II, Par. 1; N. C. Const. Art. II, §§1, 2, 3-6. 

® Ata. Const. Art. IX, §§198-203; Ark. Const. Art. VIII, §§1-5; Coto. Const. Art. V, §§45-49; ILL. 
Const. Art IV, .§§6, 7, 8; Ky. Consr. §33; La. Consr. Art. II], §§2, 5, 6; Micu. Constr. Art. V, §§2-4; 
Mo. Const. Art. III, §§2-11; Mont. Consr. Art. V, §4, Art. VI, §§2-6; Nev. Consr. Art. XVII, §6; 
N. H. Consr. Pt. II, §§9, 11, 26; N. J. Consr. Art. I'V, $11, Par. 1; N. M. Consr. Art. IV, §(42); N. D. 
Const. Art. XVIII, §214; Onto Const. Art. XI, §§1-11; Pa. Const. Art. II, §§16-18; S. C. Constr. 
Art. III, §§1-2, 3-6; Uran Constr. Art. IX, §§2-4; Va. Const. Art. IV, §43; W. Va. Constr. Art. VI, 
§§4-10, 50; Wyo. Const. Art. III-A, §§2-4. 

T™Carir. Const. Art. IV, §6; Me. Const. Art. IV, Pr. II, §§1, 2; Minn. Const. Art. IV, §§2, 23, 24 
Sched. 10, 12; Nes. Consr. Art. IIT, §5; N. Y. Consr. Art. III, §§3-5; N. C. Consr. Art. II, §§4-6; S. D. 
Constr. Art. XIX, §2; Wasu. Constr. Art. XXII, §§1, 2; Wis. Consr. Art. IV, §§3-5. 

*Ore. Const. Art. IV, §§6, 7. Obsolete since the passage of U. S. Const. AMENp. XV. 

* Inv. Const. Art. IV, §§4, 5, 6. Obsolete with the passage of U. S. Const. AMENp. XIX. 

2° Conn. Const. Art. III, §§3, 4, Amendments II, XV, XVIII, XXXI; Deva. Consr. Art. II, §2; Fra. 
Const. Art. VII, §§3, 4; Ga. Constr. Art. IIT, §2, Pts. ii, iii, Pt. 1, §3; Ipano Consr. Art. XIX, §§1, 2; 
Iowa Const. Art. III, §§34, 35; Mp. Consr. Art. JIT, §§2, 5; Miss. Consr. Art. XIII, §§254-256; Oxta. 
Constr. Art. V, §§9-16(b); R. I. Constr. Art. XIII, Amenp. XIX; Texas Const. Art. III, §§25-26a, 28; 
Vr. Constr. Art. IT, §§13, 18, 37. 
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ment. Representation should be made upon a more dynamic basis, recognizing those 
who take part in government. For example, registered or legal voters are counted 
in Massachusetts and Tennessee for representation in both houses." Kansas allots 
one senator to each county in which at least 250 legal votes were cast for any candi- 
date in the last preceding election, and Arizona apportions its lower chamber upon 
the official canvass of votes cast for all candidates for governor at its last election.’* 

Except for New Hampshire which apportions its senate upon the basis of direct 
taxes paid,’ in all other states population, or the politically active population, is the 
principal criterion for reapportionment. A hasty examination may lead one to 
conclude that the principle that each legislator represents approximately the same 
number of persons within each state is carried out in practice. This is far from the 
truth. The principle is made inoperative in many states either because representa- 
tion by counties is allotted in state constitutions, often accompanied by measures 
which restrict the more populous counties, or because of the redistricting process 
itself. 

Only one state, Delaware, has specified in its constitution adopted in 1897 both 
the apportionment and districts for both houses.'* By specific constitutional pro- 
vision Arizona apportions its senate by counties,’ and Louisiana apportions its 
representatives by parishes.’® Eleven other states accomplish the same results for 
the senate’? and 23 for the lower chamber’® by allotting at least one member to a 
political subdivision—county, town, or parish. These provisions invariably result 
in over-representation of the least populated areas. A few states discriminate more 


directly by denying the more populous districts their proportionate share of legis- 


lators. This is done in various ways: in one state by a system which requires a 


substantial increase above the ratio for each succeeding legislator;'® in 6 others each 


county is assured a member but the fractions of a ratio are placed so high that 
additional membership is denied the highly populated districts;*” 3 states have fixed 
a maximum number of seats in their constitution (by assuring each county at least 


11 Mass. Const. Pt. II, Ch. I, §III, Art. I, Amendment LXXI; Tenn. Constr. Art. Il, §§4, 6. 

12 Kan. Const. Art. II, §2 as amended, Art. X, §§1-2; Ariz. Consr. Art. IV, §2, 1(1) (no district may 
suffer a reduction below a quota based upon the election of 1930). ‘ 

48N. H. Consr. Pt. II, §§9, 11. 1 Dera. Const. Art. II, §2. 

18 Ariz. Const. Art. IV, Pt. 2, Pt. 1(1). 

*® La. Const. Art. III, §§3, 5. 

*T Each county assured one senator in Connecticut, Idaho, Maine, Maryland, Montana, New Jersey, 
Oregon, South Carolina, Vermont, and Wyoming. Rhode Island assures each town one senator. 

** Each county is allotted one representative in Alabama, Arizona, Arkansas, Florida, Georgia, Idaho, 
Marylana, Michigan, Mississippi, Missouri, New Jersey, New York, North Carolina, Ohio, Oklahoma, 
Pennsylvania, South Carolina, Utah, and Wyoming. Each town in Connecticut and Vermont is assured 
one representative. New Hampshire assures every town of 600 people one representative at every session 
and all towns smaller than 600 are assured representation within a ten year period in proportion to their 
size. Louisiana guarantees one representative to each parish. 

Florida (house). Cf. Dovell, Apportionment in State Legislatures: Its Practice in Florida, 7 
Economic LEAFLETs No. 3 (BurREAU oF Economics AND Business RESEARCH, CoLLeEGE oF Business ADMIN 
ISTRATION, UNIVERSITY OF FLORIDA, 1948). 

2° Towa (house); North Carolina (house); Oklahoma (house); Texas (house); Maine (house): Marv- 
land (house). 
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one seat few seats are left for distribution to the larger districts upon a population 
basis) ;"* 5 states have limited the maximum number of legislators any district may 
have, irrespective of population.” 

Those states which have written into their constitutions such restrictive provisions 
make the constitutional convention the real apportioning authority and often the dis- 
tricting authority as well. The dead hand of the past stands as a legal block to re- 
apportionment. Only Colorado, Illinois, Indiana, Massachusetts, Minnesota, Ne- 
braska, Nevada, New Mexico, North Dakota, South Dakota, Tennessee, Virginia, 
Washington, and Wisconsin have no such limiting clauses and allow the appor- 
tioning authority to apportion both houses among established districts or among 
districts that may be created.** Nine other states have no limiting constitutional 
restrictions upon the authority to reapportion or redistrict for the senate,”* but only 
4 have permitted such freedom with the lower chamber.** It is surprising that the 
lower chamber in our state legislatures should be less likely to reflect population 
growth than the state senate. 

State constitutions devote a great deal of space to the prevention of gerry- 
mandering. Twenty-six states require that the territory be contiguous;"° g specify 
compactness;** 18 require “equality as nearly as may be”;** 6 do not permit counties 
to be divided in making districts;*’ 4 permit such division but only if the districts 
are contained within a county;*® and 6 have provisions against dividing other 
31 These provisions against gerrymandering are quite well observed. 


political units. 
Political parties are jealous of their interest in the matter and will rarely allow 


21 Alabama (house); New York (house); North Carolina (house). 

*? California—no county or city and county may have more than one senator; Connecticut—each town 
of 5,000 may have not more than two members of the house; Maryland—Balumore is limited to six 
senators; Pennsylvania—a district is limited to four representatives; Rhode Island—a limit of six senators 
is set for any town and no town or city may have more than one-fourth of the total members of the 
House of Representatives. 

** Reapportionment is affected by other considerations than population in some of these states, viz.: 
Massachusetts provides that distribution shall be upon the basis of registered voters; Minnesota excludes 
non-taxable Indians; South Dakota excludes soldiers and officers of the U. S. Army and Navy; Tennessee 
limits reapportionment consideration to qualified electors; Washington excludes non-taxed Indians and 


soldiers and officers of the U. S. Army and Navy; Indiana considers only adult males (nullified by 


Amendment XIX to U. S. Constitution). 
** Arkansas, Georgia, Kansas, Kentucky, Louisiana, Missouri, North Carolina, Ohio, and Oklahoma. 


?® Arizona-uses votes cast for governor in previous election but assures that no district will lose repre- 
sentation based upon the 1930 election; California considers population exclusive of persons ineligible for 
naturalization; Kentucky uses population, but does not permit counties to be joined; Montana bases its 
reapportionment entirely upon population, 

?° Alabama, Arkansas, California, Colorado, Connecticut, Florida, Illinois, Indiana, Iowa, Kentucky, 
Massachusetts, Missouri, Nebraska, New Mexico, New York, North Carolina, North Dakota, Oklahoma, 
Oregon, Pennsylvania, Tennessee, Texas, Utah, Washington, West Virginia, and Wisconsin. 

*? Colorado, Illinois, Missouri, Nebraska, New York, North Dakota, Oklahoma, Pennsylvania, and 
West Virginia. 

?* Alabama, Arkansas, Connecticut, Florida, Illinois, Kentucky, Massachusetts, Minnesota, Missouri, 
Nebraska, New York, North Carolina, North Dakota, Oklahoma, Pennsylvania, Texas, West Virginia, 
and Wyoming. Equality may be implied in other provisions in some states. 

*® Indiana, lowa, Louisiana, Oregon, Tennessee, and West Virginia. 

*° California, Illinois, Kentucky, and Oklahoma. 

* Connecticut, Maine, Massachusetts, New Hampshire, Louisiana, and Vermont. 
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anything resembling gerrymandering on the part of the opposite party to go un- 
challenged. Litigation is frequent and few flagrant examples of gerrymandering 
exist for any long period. 

Forty-two state constitutions empower reapportionment of one or both houses 
after either the federal or state census, and the state legislature is the reapportioning 
authority in all but 6 states, including Delaware which specifically defines district 
boundaries in its constitution. The governor reapportions the house in Maryland. 
The constitution makes no provision for reapportionment of the senate. Arkansas 
and Ohio have special commissions.** The governor appoints a special commission 
for apportioning the senate in Missouri. Three states—Arizona, Missouri, and 
Massachusetts--empower officials to district for the house.** Although the legis- 
latures frequently do not carry out the mandate to reapportion, only California, South 
Dakota, and Texas provide for reapportionment by an ex officio committee when 
the legislature defaults,** and Arkansas, New York, and Oklahoma have made the 
reapportionment act reviewable by a court. 

An examination of constitutional measures providing for distribution of seats in 
our state legislature reveals variations in the adaptation of democratic theory to 
legal principle. This is to be expected in that all constitutions are likely to contain 
the compromises of local conflicts. It is a surprise that these variations are not 
more pronounced. Except for Arizona, there is no state constitution which makes 
apportionment automatic, and Arizona only provides it for the lower chamber, 
making county boards the districting authority. There is much greater concern 
for the districting process in all state constitutions and the problem of gerrymander- 
ing which might result than for the mathematical task of apportionment. Much 
recognition is given to population as the principal factor of consideration in the 
distribution of seats to political subdivisions, such as the county, town, or parish, 
but the effect of population is greatly reduced if not almost completely denied by 
accompanying such provision with a maximum limit of seats available for reappor- 
tionment. Rather than provide representation of one leading but different interest 
in each house, most state constitutions permit one interest to dominate both houses, 
lending little support to bicameralism. This becomes even more obvious when one 
observes these interests within the states operating under censtitutional fiat at s6me 
times and at others ignoring specific mandates. 


“In Arkansas this commission consists of the secretary of state and attorney general. The action 
is subject to review by the supreme court. The governor, auditor, and secretary of state or any two 
of them constitute the commission in Ohio. 

* County court in Missouri, county board of supervisors in Arizona, and county commissioners in 
Massachusetts. 

**In California the commission consists of the governor, attorney general, secretary of state, and 
superintendent of public instruction. This commission may be called into action by referendum if 
necessary. The governor, superintendent of public instruction, presiding judge of the supreme court, 
attorney general, and secretary of state constitute the commission in South Dakota. In Texas the 
governor, speaker of the house, attorney general, comptroller of public accounts, and the commissioner 
of the general land office form the committee with three constituting a quorum. Cf. McClain, Compulsory 
Reapportionment, 40 Nat. Munic. Rev. 305 (1951) for the recent Texas amendment. 
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II. ConstrTuTIONAL Provisions IN OPERATION 


The framers of state constitutions were either (1) distrustful of representative 
government under an extended franchise, or (2) convinced that county and area 
interests were so universal that the major problem was to assure adequate expression 
to the different types of rural interests. One may find support of both concepts by 
reading the proceedings of state constitutional conventions. Rural interests are pro- 
tected far beyond the numerical importance of rural people. It is at this point that 
most criticism of reapportionment is launched. Perhaps county and area interests 
represent more than mere rural interests. County districts may serve also as tools 
of political party control. Political leaders and vested interests find county delega- 
tions responsive to their direction. If legislative bodies are to represent changing 
interests most state reapportionment plans may be criticized as being rigid and 
insensitive to the popular will. 

The first reason for rigidity is the use made of county and other political sub- 
divisions as legislative districts. With 23 states assuring representation by political 
subdivision in the house and 11 in the senate, little discretion is allowed for reappor- 
tionment.*° Under the guise of preventing gerrymandering by prohibiting division 
of these political units for the formation of new districts, local governmental units 
are made impregnable.*® This is especially effective in those states which specify a 
maximum number of legislators.*7 Where ratios are provided each county may 
be granted representation if it has a fraction of a ratio. The Michigan constitution 
provides that “each county, with such territory as may be attached thereto, shall be 
entitled to a separate representative when it has attained a population equal to a 
moiety of the ratio of representation.”** The moiety clause is in direct conflict with 
the constitutional specification that the districts contain an equal number of in- 
habitants since a maximum of 100 members for the house is also stipulated in the 
constitution. The use of fractional ratios is less discriminatory as it approaches a 
whole number. Illinois allots a representative to districts containing four-fifths of a 
ratio. Ohio and New Hampshire permit part-time representation. 

A few illustrations will indicate the inequalities which have arisen in some of 
the states which have assigned representation to certain political units. In California 
where the senate is apportioned among counties, no county, or city and county, may 
contain more than one district although small counties may be grouped into dis- 
tricts. Based on the 1940 census, Los Angeles county with its population of 2,785,643 
was entitled to one senator and the district of Inyo and Mono counties with a popu- 
lation of 9,923 also was granted one senator.*® In Connecticut, which allows each 


*° Cf. notes 17 and 18 supra. °° Cf. notes 29 and 30 supra. 

87.N. C. Const. Art. II, §5; Fra. Consr. Art. VII, §3. For an excellent discussion of this problem, 
see Durfee, Apportionment of Representation in Legislatures: A Study of State Constitutions, 43 Micn. L. 
Rev. 1091 (1945); also Walter, Reapportionment of State Legislative Districts, 37 IL. L. Rev. 20 (1942). 

58 Micn. Constr. Art. V, §3. Cf. Shull, Reapportionment: A Chronic Problem, 30 Nar. Munic. Rev. 


73 (1941). 
°° McHenry, Urban Vs. Rural in California, 35 Nat. Munic. Rev. 350, 352 (1946). 
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town one representative and towns of over 5,000 two, the largest city, Hartford, with 
116,000 is given the same number as Colebrook which has only 547 people.*® In some 
instances large cities are openly discriminated against by limiting their representa- 
tion. The New York constitution provides that “no county shall have more than 
one-third of.all the senators, and no two counties or the territory’ thereof as now 
organized, which are adjoining counties, or are separated only by public waters, shall 
have more than one-half of all the senators.”*1 Baltimore is limited to 6 senators. 
Philadelphia is not allowed more than one-sixth of all state senators and Providence 
is prevented from having more than one-fourth of the senators of Rhode Island. 

Various devices are employed to discriminate against the largest metropolitan 
center. On analyzing urban representation in state legislatures in 1945, Douglas H. 
MacNeil found discrimination in 31 of 42 states studied. Only 17 cities out of 67 
studied were represented in proportion to their population; 44 were under-repre- 
sented; and 5 were over-represented. The 10 largest metropolitan centers were 
under-represented. Baltimore and St. Louis at that time had about half of the 
number they would have had, had population been the sole criterion; Detroit and 
Los Angeles had less than one-half; Chicago and New York were short by one- 
fourth; and Boston, Cleveland, Philadelphia, and Pittsburgh were slightly under 
their share.*? 

Further discrimination against cities has come with the failure of state legis- 
latures to reapportion—frequently referred to as silent gerrymandering. Jn judicial 
procedure a judge may not sit on a case in which he has an interest yet in legislative 


procedure assemblies are made the judge upon questions of reapportionment. Forty- 
two states authorize reapportionment after each census and empower the legislature 
to conduct such reapportionment.** In many cases it is mandatory**"* yet between 
1940 and 1950 only 18 states bothered to reapportion.** Ten did not reapportion be- 


“° This situation is aggravated by the fact that the Connecticut house was last reapportioned in 1818. 

“1 N. Y. Consr. Art. III, §4, as amended in 1931. 

*? MacNeil, Urban Representation in State Legislatures, 18 Stare GOVERNMENT 59 (1945); sce also 
MacNeil, Big Cities and States’ Rights, 33 Survey GRAPHIC 405 (1944). 

** For exceptions to the practice of reapportionment by the legislature, see notes 32 and 34 supra. 

*** This responsibility is assumed to be a continuous one in case one legislature fails, although only 
Florida and New York provide this in their constitutions. Cf. Fira. Consr. Art. VII, §3; N. Y. Consr. 
Art. III, §4. A number of states provide that once a reapportionment has been made it cannot be changed 
until the next census, viz., ALA. Constr. IX, §§198, 200; Coto. Consr. Art. V, §47; Conn. Const. AMEND. 
II; La. Constr. Art. III, §6; Me. Consr. Art. IV, §1(3); Micu. Constr. Art. V, §§3, 4; Nes. Constr. Art. 
III, §5; N. J. Consr. Art. IV, §4; N. Y. Consr. Art. III, §§4, 5; N. C. Consr. Art. II, §4; Onto 
Consr. Art. XI, §§1, 4; Oxta. Consr. Art. V, §§9a, 10f; S. D. Consr. Art. III, §5; W. Va. Const. 
Art. VI, §10. Several stipulate that suits may be brought in court to test reapportionment, viz., 
Ark. Const. Art. VIII, §5; Mass. Const. Art. LXXXI; N. Y. Constr. Art. III, §5; Oxra. Constr. Art. V, 
§10. A time limit for suits is provided by Massachusetts and Oklahoma. 

“* California (1941), Florida (1945), Kansas (1943), Kentucky (1942), Maine (1941), Massachusetts 
(senate, 1948, house 1947), Michigan (1943), Missouri (1945), Montana (1941), Nevada (1947), New 
Hampshire (1943), New Jersey (1941), New York (1943), North Carolina (1941), Oklahoma (1941), 
South Carolina (1942), South Dakota (1947), Virginia (1948). New Hampshire and Rhode Island 
limit reapportionment to the house. In Indiana reapportionment is required every six years and in 
Kansas every five. In Arizona it is to occur six months before any general election if the previous 
election indicated a change. Cf. MARGARET GREENFIELD, LEGISLATIVE REAPPORTIONMENT (BUREAU OF 
Pusiic ADMINISTRATION, UNIVERSITY OF CALIFORNIA, 1951). 
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tween 1930 and 1940.*° Mississippi's last reapportionment was made in 1890, Dela- 
ware’s in 1897, and in Illinois and Alabama the last was in 1901. Connecticut estab- 
lished its present apportionment for the lower chamber in 1818 and for the senate in 
1903.*° 

Complaining of the situation in Oregon, state senator Richard Neuberger wrote 
in 1950, “I represent a Portland district. The city has grown 230 per cent in popula- 
tion since the last reapportionment in 1g10—but in all these forty years it has not 
received a single senator. Our state constitution requires that the legislature be 
reapportioned every ten years. This has been ignored for four decades.” At 
another point he wrote, “I represent 81,000 people. A few desks away sits a senator 
from a realm of sagebrush and mountains, and he represents 7,200 people.”** In 
Minnesota failure to reapportion has resulted in such wide disparities as one repre- 
sentative district containing 7,254 people and another with two representatives for 
128,501 people.** In Alabama the population for the northern cities has increased 
markedly in the past 30 years. One northern district with 140,420 people has one 
senator and another district with 58,621 is also allotted one senator.*® A worse situa- 
tion exists in Oklahoma which has not reapportioned its senate since 1907. One 
senator is allowed Tulsa county with 193,000 people and another Logan county with 
a population of only 25,000." Representative districts in Louisiana range from 
7,203 to 50,427 people and senatorial districts from 19,598 to 155,503. But these varia- 
tions seem slight in comparison with the discrepancy between Duval county, Florida 
which has 3 representatives and 25 other counties with a total population equal 
to that of Duval which have 27 representatives.” 

Some southern states have shown the greatest hesitancy to reapportion but the 
problem is not a regional one by any means. Illinois and New Jersey have poor 
records. Cook county in Illinois with 52 per cent of the state’s population has 37.3 


per cent representation in the legislature. Thirteen counties with one-fifth of the 
population of New Jersey have 13 senators, while 8 counties containing four-fifths 


of the population have only 8 senators. 
III. Avenues or Action 


The courts offer little consolation to those who would coerce legislative bodies by 
mandamus to reapportion. It is generally conceded that the doctrine of separation 


“8 Cf. Walter, supra note 37. 

** Kentucky reapportioned in 1942 but its previous reapportionment was as of 1893. Cf. Neuberger, 
Our Rotten-Borough Legislatures, 86 SurvEY 53 (1950). 

‘T Neuberger, supra note 46. For a scholarly treatment of the Oregon situation, cf. Schumacher, 
Reapportionment in Oregon, 3 WestTERN Pot. Q. 428 (1950). 

** Dorweiler, Minnesota Farmers Rule Cities, 35 Nat. Munic. Rev. 115, 116 (1946). See also 
PosstsLeE IMPROVEMENT IN THE OPERATION OF STATE GOVERNMENT (UNIVERSITY OF MINNESOTA, INsTI- 
TUTE OF GOVERNMENTAL RESEARCH BULL. No. 20) (1947). 

“’ Hattie FarMeR, LecistaTive REAPPORTIONMENT (BUREAU OF PuBLIC ADMINISTRATION, UNtI- 
VERSITY OF ALABAMA, 1944). 

5°Thornton and Brandenberg, Apportionment in Oklahoma, OKLAHOMA CONSTITUTIONAL STUDIES 
(OKLAHOMA State LeGisLative CoUNCIL, 1950). 

5} GREENFIELD, Of. cit. supra note 44, at 41. “1d. at 42. 
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of powers makes legislatures immune and courts refuse to achieve the same results 
indirectly if not allowed to do so directly.’ On the other hand, courts are much 
more likely to review reapportionment acts.™* 

Arkansas, New York, and Oklahoma specifically delegate to the courts of the 
state the authority to review reapportionment statutes,” but they have been reviewed 
in numerous instances in states where no specific authorization exists. Courts are 
inclined to regard limitations upon the reapportioning authority as of two types— 
mandatory and discretionary. Certain requirements and prohibitions are considered 
mandatory, namely: maximum number of legislators; areas within districts must be 
contiguous; specified subdivisions to be assigned one representative or senator; and 
prohibitions against division of political subdivisions. A certain amount of discretion 
is recognized on measures providing equal distribution “as nearly as may be” or 
compactness “‘as nearly as practical.”** 

Reapportionment statutes are usually attacked by bringing actions for mandamus 
against the the secretary of state, county clerk, or other authority responsible for 
reapportionment.’ There is some question as to whether injunctions may be used.** 
In the study of these cases it is noticeable that the courts are reluctant to challenge 
the legislature in its reapportioning function.” 

It is frequently suggested that the people might resort to the initiative to force 
reapportionment. This has been tried with varied success. A Massachusetts court 
declared that the initiative and referendum were not applicable to the creation of 
state senatorial and representative districts.°° The Missouri supreme court nullified 
an apportionment by initiative.*' The only really successful attempt to secure re- 
apportionment by initiative occurred in Colorado. Reapportionment had gone by 
default in both 1920 and 1930 and the people by popular vote in 1932 adopted a new 
apportionment by initiative. At the next session of the legislature, seated under the 

°° The principal cases establishing this point are: People ex rel. Woodyatt v. Thompson, 155 Ill. 451, 
475, 40 N.E. 307 (1895); and State ex rel. Barrett v. Hitchcock, 241 Mo. 433, 146 S. W. 40 (1912). 

** Arkansas amended its constitution to permit the use of mandamus. Cf. Ark. Const. AMEND. 23, §5. 

55 Arx. Const. Art. VIII, §5; N. Y. Const. Art. III, §5; Oxia. Const. Art. V, §1o. 

°° This distinction has been expressed in a number of cases, viz., People ex rel. Heffernan v. Carlock, 
198 Ill. 150, 65 N. E. 109 (1902); State ex rel. Attorney General v. Cunningham, 81 Wis. 440, 51 
N. W. 724 (1892). 

°7 People ex rel. Woodyatt v. Thompson, supra note 53; Parker v. State ex rel. Powell, 133 Ind. 178, 
33 N. E. 119 (1893); State ex rel. Williams v. Meyer, 20 N. D. 628, 127 N. W. 834 (1910); Baker 
County v. Benson, 40 Ore. 207, 66 Pac. 815 (1901). 

°° Fletcher v. Tuttle, 151 Ill. 41, 37 N. E. 683 (1894). The court held in this case that an 
injunction could not be used. However, injunctions have been granted in a number of states. Cf. 
Denney vy. State ex rel. Basler, 144 Ind. 503, 42 N. E. 929 (1896); Ragland v. Anderson, 125 Ky. 141, 
100 S. W. 865 (1907). 

°° This whole subject has been exhaustively treated by David D. Walter in Reapportionment of State 
Legislative Districts, 37 Wit. L. Rev. 20 (1942), and by Elizabeth Durfee in Apportionment of Repre- 
sentation in Legislatures, 43 Micn. L. Rev. 1ogt (1945). Cases continue to arise but no new patterns 


may be discovered. 

°° The opinion was requested on amendment XLVIII to the state constitution. Cf. In re Opinion of the 
Justices, 254 Mass. 617, 151 N. E. 680 (1926). 

®1 State ex rel. Halliburton v. Roach, 230 Mo. 408, 130 S. W. 689 (1910); see also State ex rel. 
Lashly v. Becker, 290 Mo. 560, 235 S. W. 1017 (1921). 
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old statute, it tried to nullify the new law by drafting its own. It erred by excessive 
discrimination against Denver and a few of the other cities and the act, when 
challenged in the Colorado supreme court, was declared void upon the ground of 
inequalities. 

The great problem in the use of initiative or referendum always is to get people 
to act in their own interest. This is especially true on such technical questions as 
reapportionment. One of the best examples of these difficulties appeared in the 
struggle to secure reapportionment by initiative in California in 1948. Professor 
Thomas S. Barclay of Stanford University has graphically described the situation 
under the 1911 reapportionment act. “In 1950,” he wrote, “four counties containing 
60 per cent of the population of the state have 10 per cent of the senators, and 54 
counties with 4o per cent of the population have go per cent of the senate membership. 
Estimates presented in 1948 indicated that, in the matter of taxation, 81 per cent of 
the use and sales tax receipts was paid from 10 counties, while 94 per cent of the 
state income tax was paid by residents of 10 counties. In the state senate where 6 
per cent of the voters elect one-third of the members, a two-third vote is required to 
enact appropriation measures or to propose constitutional amendments.”** Yet with 
these startling figures before the electorate the proposed measure failed to carry a 
single county.®** Innumerable forces lined up to defeat the measure and spent 
$371,332 as compared to $277,088 spent in its support. 

The California experience not only illustrates the difficulties which may arise 
in using the initiative to secure reapportionment, but the great obstacle to any con- 
stitutional change of allotment of members to political subdivisions. States having 
such provisions face almost insurmountable handicaps in securing an equitable re- 
distribution. 

Initiative is a political solution to a problem which is not entirely political, al- 
though it possesses political elements. Certain steps in reapportionment lend them- 
selves to objective treatment while political considerations must be recognized in 
others. The first step in reapportionment—division of the census count by number 
of available seats—is purely a mathematical problem which may be assigned to an 
administrative officer, as is the practice in Arizona and Massachusetts. In both states 
the secretary of state is required to certify the mathematical ratio. By assigning this 
routine task to an administrative officer it becomes automatic. Since there is no 
question of separation of powers the administrator is subject to mandamus in case 
of failure and for this reason it is better to assign the task to an administrative officer 
than to the chief executive, as is the practice in Maryland where the governor may 
reapportion the house. The governor of Maryland did not reapportion after the 
1940 census although the chief executive of the United States did act to reapportion 
Congress after the 1950 census. It is essential to make this feature automatic and 

*2 Armstrong v. Mitten, 95 Colo. 425, 37 P. 2d 757 (1934). 

** Barclay, The Reapportionment Struggle in California in 1948, 4 WestERN Por. Q. 313, 314-315 


(1951). 


4 Id. at 332. * Ibid. 
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Arizona and Massachusetts have succeeded in doing so. In both states after 
notification by the secretary of state, county boards proceed to redraft district lines 
within their counties—recognizing the political element of districting. Although 
this prevents crossing county lines in order to form districts, it permits combinations 
of the less populated counties. Neither state has seen fit to follow the same procedure 
for redistricting the senate. The legislature redistricts the senate according to con- 
stitutional restrictions, and in Arizona the senate is specifically apportioned by 
counties in the constitution. 

State commissions exist in Arkansas, Missouri, and Ohio, but none of these 
states was reapportioned after 1940. Missouri established its commission in 1945 
and reapportionment of its senate was accomplished. California, South Dakota, and 
Texas provide boards or commissions which go into operation if the legislature fails 
to perform its task. California reapportioned its senate and South Dakota reap- 
portioned both houses after 1940. Texas established its board as recently as 1948 
and the succeeding legislature (1950) reapportioned both houses, eliminating the 
necessity for action by the board.®* 

Districting may be regarded as more political than allotment and may be re- 
served to the legislature itself or delegated to a local body. County or local boards 
may be subject to mandamus. A state agency may be preferred, but experience indi- 
cates that such commissions are more likely to be effective if they become operative 
upon the failure of the legislature. There is no reason to assume that these com- 
missions could not draw the district lines for they invariably contain enough elective 
officials to allow for certain political considerations after the mathematical ratio is 
certified. As administrative commissions they are subject to mandamus. The 
mathematical procedure is obviously mandatory although a certain amount of dis- 
cretion in drafting district lines is recognized by the courts. This can be limited by 
the usual requirements of “equality as nearly as may be” and “compactness as nearly 
as practicable.” 

Changes in reapportionment procedure may be expected to be slow but now that 
Congress has led the way some states may follow. There are, nevertheless, good 
features of state reapportionment practices which could be adopted. The attempt 
of California in 1948 to secure reapportionment by initiative explodes the theory 
that rural interests are the only ones that prefer the present inaction on reapportion- 
ment within the states. In California four of the most populous counties voted 
against reapportionment two to one and Los Angeles county defeated the measure 
with almost as great force.*’ Rejection of reapportionment in California cannot 
be laid to rural people. Similar forces exist in other states. 

A constitutional amendment has been proposed in California which offers a new 
approach. While it does not suggest population as the criterion for reapportioning 
the senate, it allots the more populous counties more senators. Its sponsor has 


stressed “the under-representation on committees of senators from the heavily popu- 


*° Cf. note 34 supra. *" Barclay, supra note 63, at 322. 
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lated districts, and the lack of time and attention to consider important matters 
affecting these districts."** This type of argument is convincing and one which 
legislators can understand. 

It may be too much to expect that cities will be given full representation upon a 
population basis even where reapportionment reforms are achieved. Some have 
suggested more home rule for cities, removing many of the questions over which 
there is conflict. Few legislators are willing for the legislature to concern itself 
solely with area and rural problems. They much prefer to inject themselves into 
city politics where stakes are high. 

Some would break off the large cities from states and create new city states. 
This suggestion reflects an inadequate conception of the interdependence of town 
and city. 

The problem is basically one of achieving reapportionment more or less auto- 
matically. If discriminating features of state constitutions are not removed we can 
expect a greater use of initiative and referendum in the law making process within 
the states. We may also expect more pressure put on Congress for things city 
people need, such as public housing, social insurance, and more protection for 
labor. This is inevitable as Congress becomes more responsive to population shifts 
than state legislatures. 


** 7d. at 324. 








STATES THAT HAVE NOT MET THEIR 
CONSTITUTIONAL REQUIREMENTS 


Lioyp M. Srorr* 


State constitutional provisions with respect to legislative reapportionment are 
more honored in their breach than in their observance. This is a rather curious 
phenomenon in a country which has placed so much store by written constitutions 
as the sina qua non of popular sovereignty and the rule of law. It is the purpose of 
this article to examine why such constitutional provisions have not been observed. 


I 

Tue ConstTITuTIONsS 
Our examination immediately leads to a first conclusion—namely, that the consti- 
tutional provisions themselves are at fault. They contain incompatible requirements 
such as the one in Louisiana which, though it establishes the principle of “equal 
and uniform” representation, fixes a maximum house membership of 1o1, grants to 
each parish and to each ward of New Orleans one representative regardless of popu- 
lation thereby automatically apportioning 80 of the seats, and thus leaves only 21 

to be distributed purely on the basis of population.” 


They are inconsistent in establishing the bicameral system of legislative organiza- 
tion and yet, in 15 states, making no distinction between the bases of representation 
of the two houses of the legislature Differences in size, length of term, and mini- 
mum age qualification are hardly sufficient to justify the disadvantages which 
result from the necessity of passing legislation through two houses. As one writer 
puts it, “bicameralism presupposes that there will be two distinct representation bases 
for its construction and utilization”; and, “it is axiomatic that effective bicameralism 


demands this separateness of base for separate chambers. . . .”* And yet, as this 


* A.B. 1919, LL.D. 1948, Knox College; A.M. 1920, Ph.D. 1922, University of Illinois. Professor 


and Chairman, Department Political Science, and Assistant Dean of the Graduate School, University of 
Missouri, 1923-1935; Professor of Political Science and Director of the Public Administration Center, Uni- 
versity of Minnesota, since 1935. Author, THE DeveLopMENT oF NATIONAL ADMINISTRATIVE ORGANIZA- 
TION IN THE UNITED States (1924); (with C. W. Tiller) THe Minnesota COMMISSION OF ADMINISTRA- 


TION AND FINANCE, 1925-1939 (1942). Contributor to periodicals in political science and public 


administration. 

* No attempt has been made to canvass carefully the situation in each state. 
thorough studies such as that recently made by Thomas Page for the state of Kansas, LecisLaTIve 
APPORTIONMENT IN Kansas (unpublished doctoral dissertation, University of Minnesota, 1950). or- 
tunately, a substantial number of articles, research reports, and monographs dealing with particular states 


or the states in general have been published in recent years and this writer is indebted to them for 
To avoid frequent footnoting, sources 


To do so would require 


the information and conclusions upon which this article is based. 
used will, for the most part, be referred to only in a concluding bibliography. 
2? Emmett AsseFF, LEGISLATIVE APPORTIONMENT IN LOUISIANA 43 (1950). See also PaGe, op. cit. supra 


note 1, at 338. 
* Shull, Revitalizing Representation, 25 SoctaL SciENCE 234, 235 (1950). 
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same writer observes, the states are organized internally upon the unitary rather 
than the federal pattern. Counties, per se, hardly deserve legislative representation 
in the same manner as states in the national Congress. At times, it is difficult to 
determine whether the advocates of bicameralism are seeking a justification for its 
continuance by urging a distinction in the bases of representation or whether they 
are interested in bicameralism primarily because it offers a means of representing 
different interests in the body politic. It is the view of this writer that one of the 
most powerful deterrents to the spread of unicameralism in the states will be the 


pressure for compromise in the bases of legislative representation for which bi- 


cameralism is perhaps the most convenient though certainly not the only vehicle. 
Be that as it may, the failure to use bicameralism for this purpose in the constitu- 
tional arrangements of many of the states offers a convenient “out” for legislators 
and others who are not disposed to favor reapportionment. 

In a substantial number of state constitutions counties are accorded representa- 
tion in one house or the other without regard to or with diminished recognition of 
population. As population changes have occurred, the disparity between counties 
and sections of the state has increased markedly so that the principle of county 
equality appears increasingly untenable. 

Other constitutional rigidities which should be mentioned are that no county 
shall be divided to form a legislative district unless the county is entitled to more 
than one representative or senator, that county, ward, or precinct lines must be 
followed in the formation of districts, and that a fixed or maximum number of 
members in one or both houses shall prevail. The moiety clause in the Michigan 
constitution is an example of a direct conflict between the requirement of propor- 
tionate representation and a maximum number of members in the house of repre- 
sentatives. Obviously, such requirements present obstacles to achieving equality 
of population even when there is a will to achieve it. 

Constitutions also contain such specific requirements with reference to reappor- 
tionment and redistricting that they effectively prevent legislative experimentation 
with other bases of representation such as votes cast in preceding elections, and with 
multiple-member districts. 

Perhaps the most obvious fault of state constitutional provisions relative to re- 
apportionment is that, whatever may have been the reasons for their adoption, they 
Granted the strong support which can be 


” 


no longer square with the “facts of life. 
marshalled for the theory of representation on the basis of population, those whose 
responsibility it is to put that theory into operation are, for a variety of reasons 
which will be examined later, not disposed to do anything about it. Likewise, as 
will be noted later, there seems to be no effective way of forcing them to do so. 
Perhaps we have too often, in our discussion of this subject, assumed without 
sufficient justification that “the people” want them to do something about it. At 
any rate, we must now face a more fundamental obstacle. 


*PaGE, op. cit. supra note 1, at 338. 
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If present state constitutional provisions are unworkable, inconsistent, and out- 
dated, why are these constitutional barriers to reapportionment permitted to continue? 
The answers to this question are pretty obvious to anyone familiar with recent at- 
tempts to amend or revise state constitutions. The amending process, frequently 
made difficult for the purpose of providing constitutional stability, stands in the way. 
Except in those few states which permit the use of the initiative and referendum, 
proposed amendments must run the gauntlet of a hostile or indifferent legislature 
and require an extraordinary majority in both houses before they can be submitted 
to the voters. If they pass this first hurdle, they must then often win an extraor- 
dinary majority of the popular vote to become a part of the constitution. Consti- 
tutional conventions also are difficult to achieve and, as has been so recently illustrated 
by the example of New Jersey, they may be prevented from dealing with this major 
issue by a legislatively imposed restriction incorporated in the act or resolution by 
which the question of calling a convention is submitted to and approved by the 
voters. A recent attempt in Minnesota to secure favorable legislative action upon 
a proposal to submit to the people the question of calling a constitutional convention 
was unsuccessful, at least in part, because of the fear of some legislators that a con- 
vention, once called, would in some way effect a change in the present apportionment 
and districting. 

II 


Tue Courts 

A second answer to our main question, by no means unrelated to the first, is that 
whatever may be the constitutional requirements for reapportionment, there is no 
effective judicial remedy if those requirements are not observed. It is customary 
for citizens of the United States to assume that the courts are the ultimate guardians 
of our written constitutions and that the acts of the legislative and executive 
branches of the government are subject to judicial review. The state courts have 
quite generally agreed to pass upon the constitutional validity of legislative reappor- 
tionment and redistricting acts, although granting to the legislatures a wide range of 
discretion in recognition of both the political and the practical difficulties involved. 
Typical of judicial attitude on this point is the followng portion of a Wisconsin 


supreme court decision:° 


. . + perfect exactness in the apportionment, according to the number of inhabitants, 
is neither required nor possible. ... If, as in this case, there is such a wide and bold 
departure from this constitutional rule that it cannot possibly be justified by the exercise 
of any judgment or discretion, and that evinces an intention on the part of the legislature 


* State v. Cunningham, 81 Wis. 440, 484, 51 N. W. 724, 730 (1892). (Italics supplied.) For 
another example of judicial acceptance of legislative discretion concerning apportionment, see the New 
York cases involving the so-called “second ratio.” Matter of Sherrill v. O’Brien, 188 N. Y. 185, 81 N. E. 
124 (1907), and Matter of Fay, 291 N. Y. 198, 52 N. E.2d 97 (1943). Admittedly the courts often 
face the dilemma that if they declare a reapportionment or redistricting act unconstitutional they therefore, 
for the time being at least, revive the previous act which may involve even greater inequalities. 
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to utterly ignore and disregard the rule of the constitution in order to promote some other 
object than a constitutional apportionment, then the conclusion is inevitable that the 
legislature did not use any judgment or discretion whatever. 


A Minnesota case carries this attitude of judicial unwillingness to interfere with 
legislative discretion a step further. When called upon in 1945 to review a re- 
apportionment act passed in 1913 the constitutionality of which had once been 
affirmed, the court refused to take into account the fact that in the intervening three 
decades the population of the legislative districts had become grossly unequal. The 
court said:® 


It is our opinion that a reapportionment act, valid when enacted, may not be held 
unconstitutional by reason of subsequent changes in the relative population of the districts, 
and that it continues in force until superseded by a valid act.... The remedy [for gross 
inequality] lies in the political conscience of the legislature, where lies the burden of the 
constitutional mandate. It is not within the province of this court to prompt the action 
of that conscience. It is usually sensitive enough to promptings from the electorate. 


The court presumably is to be excused for its failure to point out how an elec- 
torate, denied the representation in the legislature to which it is constitutionally 
entitled, can effectively prompt a legislative conscience that has been dulled by self- 
interest and a conviction that what the constitution calls for is unwarranted and 


unwise. 
Apparently, a more precise constitutional definition of reapportionment and re- 


districting standards is necessary if the state courts are to be counted upon in the 
future to aid materially in avoiding legislative action that violates those standards. 
This, of course, does not solve the problem of legislative inaction. An alternative is 
to make reapportionment an administrative rather than a legislative act. Both of 
these steps have been taken in some jurisdictions. The new Missouri constitution, 
adopted in 1945, substitutes a commission for the legislature as the districting body 
and provides that no senatorial district may vary by more than 25 per cent from a 
quotient computed by dividing the total population of the state by the number of 
senators (34). 
Ill 
Tue LecIsLaTurEs 


Most students and observers of state government regard the state legislatures 
themselves as the main reason why constitutional provisions regarding reapportion- 
ment have not been carried out. In fact there are some who would go so far as to 
say that unless and until the job is taken entirely away from the legislative body, it 


*Smith v. Holm, 220 Minn. 486, 491-492, 19 N. W. 2d 914, 916 (1945). The Wisconsin supreme 
court took a substantially similar position in the case of State ex rel. Martin v. Zimmerman, 249 Wis. 
101, 23 N. W. 2d 610 (1946). A somewhat more sympathetic attitude was taken by the Washington 
supreme court in upholding the use of the initiative and referendum for purposes of reapportionment and 
redistricting. The court in its opinion took cognizance of the continued failure of the legislature to 
follow the constitutional mandate. State ex rel. Miller v. Hinkle, 156 Wash. 289, 286 Pac. 839 (1930). 
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will not get done,’ and several states as noted elsewhere in this symposium have 
either substituted administrative officers, boards, or commissions, or have provided 
them or the initiative and referendum as alternative methods of reapportionment. 
Specifically, why have state legislatures found this important task so difficult to 
accomplish? An examination of studies of the problem in many states reveals sub- 
stantial agreement in the answers to this question. 

Admittedly the task is a tough one. Hallie Farmer, in her chapter on Appor- 
tionment in Alabama, begins by recognizing that “one of the most difficult prob- 
lems with which any state must deal is that of securing an equitable arrangement 
of legislative districts. Few states can be said to have arrived at a satisfactory so- 
lution to this problem. .. .”* But granting the difficulties, and observing as we 
have above that constitutional provisions are often at fault, the state legislatures 
have made a pretty poor record on this assignment. Their “sins” are both of com- 
mission and omission, but our concern here is mainly their inaction. 

Undoubtedly, the rural-urban controversy is in the background of nearly every 
apportionment proposal.’ In those states where the constitution makes population 
the basis of representation in both houses, as noted above, and where one or two 
large cities are involved, the problem is particularly acute. A goodly number of the 
states have at least partially met the problem through constitutional limitations upon 
the representation of single counties in one or both houses of the legislature or, 
alternatively, have required that each county or other political subdivisions have at 
least one senator or representative regardless of population. Where such consti- 
tutional limitations upon urban areas are found, the reapportionment struggle be- 
comes an issue of constitutional amendment or revision but even here, as we noted 
above, the legislature is often in a dominant position. 

Why do legislators from rural areas favor such constitutional limitations or, 
conversely, oppose granting equality of representation on the basis of population? 
Several factors appear to enter in, some of which may be mere rationalizations. The 
advantage of political power now possessed by rural constituencies is not to be 
given up without a struggle. Such advantage is particularly useful in the matter of 
determining tax rates and new sources of tax revenue, the formulae and amounts of 
state grants-in-aid, and the allocation of shared taxes. Individual legislators are 
apprehensive over the personal consequences of redistricting, including changes in 
district boundaries, enlarged areas for campaigning, the possibility of having to run 
against each other, and the shifting of party strength. The people “back home” 
prefer small legislative districts where the legislator is better known and more readily 


? Waldo Schumacher in his article on “Reapportionment in Oregon,” quotes a delegate to the Oregon 
Constitutional Convention of 1857 as saying: “I am satisfied from my experience in this country that 
the legislative assembly can never—will never—justly and equitably apportion the representation of the 
several counties of the state if left to them.” 3 WesTERN Pot. Q. 428 (1950). 

* THe Lecistative Process IN ALABAMA (BUREAU OF PUBLIC ADMINISTRATION, UNIVERSITY OF ALA- 


BAMA, 1949) 17. 
* Schumacher, supra note 7, at 428. 
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accessible. Increased representation from urban areas, they insist, carries with it 
the dangers of radicalism, machine politics, and corruption. 

Closely akin to and sometimes a part of the rural-urban issue is the matter of 
sectional and party rivalries which in turn may be grounded upon economic and 
racial interests.‘ Whole sections in a state with static, declining, or slowly in- 
creasing populations oppose giving proportionate representation to other sections 
where more rapid population increases occur. Even in fabulous California, northern 
urban centers were willing to accept a constitutional amendment limiting representa- 
tion from urban counties in order to “contain” more rapidly growing southern urban 
areas. “Black belt” counties resist either constitutional change or statutory action 
which will reduce representation from the “intelligent and wealthy portion of the 
state.”’" The somewhat intangible but nonetheless real factor of out-state pride 
makes it difficult for legislators to accept a reapportionment which would give a 
single city as much representation as the remainder of the state. The same set of 
facts by which organizations such as the United States Conference of Mayors point 
so convincingly to the under-representation of urban areas is used by rural legislators 
to satisfy themselves and their constituents that reapportionment and redistricting 
should not be undertaken unless and until constitutional guarantees of continued 
rural dominance can be assured. 

IV 
Pusiic ATTITUDES AND Parties 

There is ample evidence that, in many of their attitudes and points of view, 
rural legislators are reflecting group mores and thought patterns which prevail quite 
generally even among some of their fellow members from the cities. One of the most 


persistent opponents of constitutional revision in Minnesota has not hesitated to 
create apprehensions among his fellow legislators over the specter of reapportionment 
even though he comes from a legislative district that is grossly under-represented. 
The President of the National Association of Real Estate Boards is quoted from 


an address of several years ago as follows:'* 


Today the greatest threat to democratic institutions, to the republican form of 
government, and ultimately to freedom itself, lies in our big cities. They are populated 
for the most part with the mass-man, devoid of intelligence, and devoid of civic responsi- 
bility. He talks only about rights and has no conception of responsibilities. He will vote 
for anyone who offers him something for nothing. Whether it be subway fares at half- 
price or public housing at one-third price. . . . Our one hope of survival as a free 
country is that rural and semi-rural areas still dominate most of the state legislatures 
through their representatives and still dominate the House of Representatives at Wash- 
ington. Our best hope for the future is to keep it that way. 

*°PaGE, op. cit. supra note 1, at 81-119. See also a discussion of factors in reapportionment in 
California in the REpoRT OF THE ASSE MBLY INTERIM COMMITTEE ON Evec TIONS AND Rr APPORTIONMENT 
33-53 (Sacramento, June 21, 1951). 

™ FARMER, Op. cit. supra note 8, at 22-30. 

In Aucusr N. RENNER, Lecistative REAPPORTIONMENT IN Wisconsin (unpublished M. S. thesis, 
University of Wisconsin, 1948), also quoted by PacE, op. cit. supra note 1, at 332. 
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This somewhat extreme view of the political frailties of the urban dweller seems to 
express pretty well the sentiments of many both within and without our state legis- 
latures. At least it serves as a most convenient rationalization for the legislator from 
either a rural or an urban district who opposes reapportionment on other more 


immediate and tangible grounds. 

Partisan advantage in the maintenance of the status quo is another powerful de- 
terrent to reapportionment and redistricting, especially the latter. The many evi- 
dences of district boundary manipulation, motivated by partisan interest, provide 
ample justification for reluctant legislators, whose party or caucus stands to lose 


strength by any change in the existing apportionment or districts, to drag their feet 
if not openly oppose such change. What often appears on the surface to be a con- 
cern for political virtue is in reality a desire to protect personal and party status. 

The disinclination of even the urban voter to become greatly concerned over 
the matter of under-representation in his state legislature, as evidenced by the failure 
of popularly initiated measures in Oregon and California, suggests that not unlike 
his rural brother (or father) he is not sure but that his state will be better governed 
by rural than by urban senators and representatives. Or perhaps his vote is in- 
fluenced by the better organized and financed campaigns of economic pressure 
groups, most of which are to be found in opposition to increased urban representation 
or the disturbance of the status quo." 


V 


Ways Out or Our DiteMMa 

In concluding this attempt to draw upon the experiences of the states within 
the past decade or so in the search for answers to the question why constitutional re- 
quirements for reapportionment have not been met, it may be well to raise the 
further question, to wit, what if anything should be done about it? Perhaps a first 
and acceptable attempt to answer this latter question is to examine what, if anything, 
has been done about it. Here we find at least three approaches to the problem. 
First, there are the efforts to find a more generally acceptable formula for repre- 
senting people and interests in our state legislatures. In general, these efforts have 
taken the form of a compromise, often using the bicameral legislative system to make 
it possible. Thus, the new Missouri constitution undertakes to insure proportionate 
representation in the senate while making a concession to the rural areas through 
a ratio system of representation in the house which gives each county at least one 
representative and which gives to more populous counties considerably less than 
proportionate representation. The Minnesota Constitutional Commission, reporting 


** Dean McHenry points out that in California “urban-rural rivalry for legislative representation is (in 
some ways) a smokescreen for another type of cleavage. Certain business interests in the state have 
found it easier to make their influence felt in the legislature through senators from rural areas. Privately 
owned utilities, banks, insurance companies, and other concerns with crucial legislative programs have 
discovered some ‘cow county’ legislators more responsive te their demands and less committed to contrary 
points of view on key social and economic questions than are urban representatives.” Urban vs. Rural 
in California, 35 Nat. Muntc. Rev. 350, 353-354 (1946). 
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in 1948, took cognizance of the fact that, although the present constitution requires 
apportionment on the basis of population in both senate and house, no reapportion- 
ment measure has been passed since 1913 despite more or less constant efforts to do 
so. Consequently, it recommended an amendment which was designed to insure 


proportionate representation in the house while limiting representation in the senate 
to not more than one-eighth from any one county nor more than one-fourth from 
any two contiguous counties (obviously aimed at the Minneapolis-St. Paul metropoli- 


tan area). 

Second, there are the attempts to narrow the range of legislative discretion and 
to make the process of reapportionment and redistricting more nearly automatic. 
The use of the latter device undoubtedly has been encouraged by the relatively suc- 
cessful operation of the automatic reapportionment system introduced by Congress 
in 1929 for the national House of Representatives.’* Admittedly, the former is not 
apt to be particularly successful in achieving the desired result unless it is coupled 
with the latter or with some other device calculated to insure action of some sort. 

Third, there are the more drastic actions designed to take from the legislatures 
the power to reapportion and redistrict or to provide alternative methods if the 
legislatures fail to act. This attack on the problem has the further merit of over- 
coming judicial inability or unwillingness to intervene to insure a faithful observance 
of constitutional requirements, since the task is given to an administrative agency 
acting in a more nearly ministerial capacity.’ 

It is the judgment of the present writer that, given the difficulties of constitu- 
tional change already noted in this article, present-day state legislatures are most 
likely to accept a compromise proposal which incorporates aspects of all three of these 
approaches—namely, some limitation on the representation of urban areas in at 
least one house, a percentage spread beyond which the population range of single- 
member legislative districts may not vary, and an alternative method of apportion- 
ment and redistricting if the legislature fails to act at its first session following each 
decennial census. 

Admittedly, such a course of action begs the more fundamental question as to 
the most appropriate base or bases of representation in our state legislatures. This is 
an age-old question which has concerned political theorists, past and present. Present 
day practices are an admixture of political ethics, tradition, convenience, prejudice, 
and self-interest, both enlightened and otherwise. One is encouraged to think that 
we are on the threshold of a new era of research and investigation of political and 
human behavior whereby we may be able to cast some new light upon, if not prove 
or disprove, the contentions of those who hold to certain time-honored views about 

* 46 Srar. 26 (1929), as amended, 2 U. S. C. §2a (1946). 

‘® Elizabeth Durfee, after noting the advantages of an independent board, concludes: “In no other 
Representation in the Legislature: A Study of State 


Texas is the latest state to utilize this method 
mipulsory Reapportionment, 40 


way can the duty of reapportionment be enforced.” 
Constitutions, 43 Micn. L. Rev. 1091, 1103 (1945). 
of dealing with the problem of legislative inaction. See McClain. Co 
Nar. Munic. Rev. 305-307, 324 (1951). 
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the characteristics and tendencies of voters wherever they may reside. It may take 
a “rotten-borough” condition much worse than now prevails in most of our states, 
a dramatic sit-down strike of urban taxpayers, an unexpected new judicial attitude of 
willingness to come to grips with the situation, or an increased awareness of citizens 
to the grave consequences of failure to provide a truly representative assembly, to 
provide the necessary impetus to action on this problem. The student of govern- 
ment and politics, however, has good reason to place his trust ultimately in the acqui- 
sition of new knowledge and insights which can be accommodated to the exigencies 
of the moment by men of intelligence and good will. The forthcoming report of 
the Committee on American Legislatures of the American Political Science Associa- 
tion may prove an important beginning in this direction. 
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STATES ATTEMPTING TO COMPLY WITH 
REAPPORTIONMENT REQUIREMENTS 


Hucu A. Bone* 


There is probably no point which has more repeated emphasis in works on state 
legislatures than that of faulty representation. The failure of a majority of state 
legislatures to comply either in fact or in spirit with constitutional mandates requiring 
reapportionment is widely known. This section attempts to identify the minority of 
the states which reapportioned in recent times and to note, briefly, the factors and 
arrangements which have facilitated such action. 

I. REAPPORTIONMENTS, 1931-1951 

About half of the states were fully or partially reapportioned between 1931 and 
1941.1 Arizona, Arkansas, California, Colorado, Georgia, Maine, Maryland, Mas- 
sachusetts, Montana, Nebraska, Nevada, New Hampshire, New Jersey, North Da- 
kota, Ohio, Oregon, South Dakota, Utah, Virginia, West Virginia, Washington, and 
Wisconsin made complete reapportionments. Iowa, Oklahoma, and South Caro- 
lina made reapportionments in their houses and Vermont in her senate. Idaho, New 
Mexico, and Louisiana made some apportionment through constitutional changes.* 

Apportionments on the basis of the 1940 census were made in both houses of 
California, Florida (1945 census), Kentucky, Maine, Massachusetts, Nevada, New 
York, North Carolina, South Dakota, and Virginia. One house was reapportioned in 
Arizona, Kansas, Michigan, Missouri, Montana, New Hampshire, New Jersey, and 
South Carolina; New Mexico reapportioned by constitutional amendment. New 
Mexico has an extraordinary history having been rather frequently reapportioned by 
constitutional amendment but never by the legislature. In 1949 a constitutional 
amendment® was adopted whereby both houses of the legislature were reapportioned 
and at the same time the legislature is deprived of its former, but never used power, 
to reapportion. Apportionment can now be accomplished only through a consti- 
tutional amendment. 


* B.A. 1931, North Central College, Naperville, Ill.; M.A. 1935, University of Wisconsin; Ph.D. 1937, 
Northwestern University. Professor of American Government and Politics, University of Washington. 
Teaching positions: University of Maryland, 1937-1942, Queens College, New York City, 1942-1948, 
University of Washington, since 1948. Author, CurrENT AMERICAN GOVERNMENT (1943); AMERICAN 
PoLitics AND THE Party SysteM (1949). Contributor to professional journals. 

*See Shull, Reapportionment: A Chronic Problem, 30 Nar. Munic. REV. 73, 77 (1941). On reap- 
portionments from 1941 to 1948, see MARGARET GREENFIELD, LEGISLATIVE REAPPORTIONMENT 39-41 
(Bureau oF PuBLic ADMINISTRATION, UNIVERSITY OF CALIFORNIA, 1951). 

?In Connecticut, Delaware, and Mississippi apportionment is essentially a matter of constitutional 
apportionment as is the case also of the South Carolina senate and the Vermont house. 

®N. M. Consr. AMEND. X. Under this amendment the urban areas gained 6 seats in the house 
but remained under-represented in terms of population. However, the senate was made less equitable 
in terms of giving representation to populous areas. See summary, New Mexico Reapportions: Other Con- 
stitutional Changes, 39 Nat. Munic. Rev. 94-95 (1950). 
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California and Texas are the only two states completing substantial apportionments 
on the basis of the 1950 census. South Dakota and Ohio completed an apportionment 
in 1951 but the changes were not very material. Missouri likewise made some 
changes in 1951 but few were necessary because of the comprehensive changes made 


in 1945. 
The lower houses of Arizona, Montana, and Nevada have been changed on the 


basis of the 1950 census. Seven counties in Utah are being redistricted as a result of 
shifts in popul.ion but no reallocation of seats among counties will be made. In- 
teresting developments occurred in Wisconsin in 1951 after a failure to reapportion 
for two decades. The legislature prepared a reapportionment plan based upon the 
present constitutional requirements. An interim committee on reapportionment 
meanwhile suggested an amendment to the constitution which would change the 
basis of representation in either senate or house districts to an area basis. As finally 
passed the reapportionment Act contained a provision requiring an advisory refer- 
erendum at the November 1952 election. Voters will choose between continuation of 
the existing population basis in the state senate or an area basis. If the present method 
is approved by the electorate the recently enacted reapportionment measure will 
take effect January 1, 1954. If area representation is favored by the voters, then the 
new reapportionment act will not be adopted. Instead, the legislature will proceed 
to take steps, constitutional or otherwise, to reapportion the state in accordance with 
the electorate’s wishes. The plans of the legislature, however, were upset by a suit 
challenging the constitutionality of the act, especially the power of the legislature to 
delay reapportionment or to lay down conditions under which it would become 
effective.* 

Several legislative committees are studying the reapportionment problems raised 
by the latest census and a few states other than the g just noted’ may adopt changes 
in their state legislative districts within the next year or two. To illustrate, the way 
is being paved for Colorado to take action by 1953. A proposed constitutional 
amendment and accompanying memoranda were sent to all legislators in the autumn 
of 1951. If approved by the legislature® and by the voters in the November 1952 
election, the 1953 legislature will be given a mandate to reassign the 65 house seats 
roughly on the basis of population. The usual contiguous territory requirement and 
the proviso against attaching one part of a county to another are included. Senate 
apportionment will be placed in the constitution, thus removing it from the province 
of the legislature. At this writing the prospects for success in Colorado are hardly 
predictable; prospects for action in the majority of states in 1952 and 1953 look 
little brighter than they did after the 1940 census. 

Despite the fact that all but a half dozen states call for reapportionment every 


“As this is prepared, no decision has been rendered. 
® Arizona, California, Missouri, Montana, Nevada, Ohio, South Dakota, Utah, and Wisconsin as of 


November, 1951. 
*The measure has bi-partisan sponsors. Some details on the amendment will be found in the 


Denver Post, Oct. 30, 1951. 
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10 years or less, only 11 states, according to our record,’ can be said to have partially 
or fully complied with this time requirement since 1930. These states are Arizona, 
California, Maine, Massachusetts, Nevada, New Hampshire, New Mexico,® New 
Jersey, South Carolina, South Dakota, and Virginia. The wide geographic distri- 
bution suggests that apportionment is not a sectional matter though perhaps the 
Midwest has the dubious distinction of having the largest number of failures to 
fulfill the requirement of periodic changes. 

Failure to apportion, moreover, is not to be exclusively attributed to rural-urban 
conflict. Although Illinois, Minnesota, and Pennsylvania have not reapportioned 
in over 30 years, California, New York, and Massachusetts have done so within the 
past ro years. Using the final figures of the 1950 United States census the first 
10 states (ranked in order) having respectively the largest urban and rural popula- 
tions are shown below. The asterisk denotes those states which have reapportioned 
one or both houses during the past 10 years. Actually, very few conclusions may 
be drawn from the reapportionment 


Per cent Urban Per cent Rural 
New Jersey 86.6* North Dakota 73-4 
New York 85.5* Mississippi 72.1 
Massachusetts 84.4* Arkansas 67.0 
Rhode Island 84.3 South Dakota 66.8* 
California .80.7* North Carolina .... 66.3* 
Connecticut 77.6 West Virginia 65.4 
Illinois 77.6 Vermont » 63.6 


Michigan . 70.7" South Carolina 63.3* 


Pennsylvania 70.5 Kentucky 63.2* 
Ohio 70.2* Idaho 57.1 


records of the most urban and most rural states. It would appear that the most 
rural states have been slower to act despite the fact that rural areas, even on the 
basis of population, could claim dominance in the state legislature. At the same 
time the very existence of a large majority of rural inhabitants, it could be argued, 
obviates the need for reapportionment, barring sharp shifts of population between 
rural counties. Actually, the table shows a fair amount of apportionment activity 
in the large urban states. Urban states are seeing some changes even though the 
changes are not bringing about the amount of increased representation desired by 
the cities. 

Kentucky would be added to those states regularly carrying out redistricting at 
ten-year intervals were it not for nullification of reapportionment measures by the 

7 Complete records on the date and extent of apportionments in the states are not compiled in any 
one place. Several publications on the subject show both discrepancies and deficiencies. Data in this 
chapter were compiled from various articles but cross-checked by means of correspondence with numerous 
political scientists and public officials in over half of the states. The author acknowledges the great 
assistance and helpful data and interpretations provided by replies to his inquiries. It is possible, 
however, that my enumerations of apportionments from 1930 to 1951 may have overlooked one or two 


states. 
* As noted earlier, reapportionments were carried out by means of constitutional amendments. 
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courts. Beginning in 1goo the legislature after each United States census, except 
1920, enacted a law drawing the boundaries of the 100 single-member districts as 
required by the Kentucky constitution.? Only two of these became effective (in 
1g18 and 1942); the others based on the 1900 and 1930 censuses were set aside by 
the court of appeals because they established districts grossly unequal in popula- 
tion.’® These cases have established in Kentucky at least that any citizen may 
challenge a redistricting act as failing to comply with the requirements of the 
constitution, and the court will take cognizance of such failure. The Stiglitz" 
case is important for the court’s assertion that “the right to be equally represented 
in the legislative bodies of the state is not only a political but a constitutional right.” 
In this instance also the reapportionment law made changes in only one district 
and the court’s decision leaves the impression that the legislature cannot change 
some districts and leave the remainder untouched. Concisely, the presumption 
appears to be that the legislature must establish, throughout the state, districts con- 


taining equal population. 


II]. REAPPORTIONMENT: CONSTITUTIONAL CRITERIA 


Although there are many other constitutional provisions of importance,’* we have 
started with the factor of time. The draftors of state constitutions felt it important, 
with few exceptions, to require legislatures to take action within every 5 to 10 years. 
Such a requirement was to cause public opinion in general and areas entitled to 
more representation in particular to re-examine the distribution of memberships 


in the state’s major policy-determining body. Probably discrimination has resulted 
more often from the failure to redistrict the state at all or from complete inaction 
than from other constitutional provisions. Chicago, to mention but one city, would 
have a fair share of representatives if the legislature obeyed the time mandate calling 
for decennial redistricting. Placing a time requirement in the constitution seems 
sound policy but it must be bolstered by other realistic provisions. The record is 
replete with instances where redistricting is completed on time but such factors as 
contiguous territory and more particularly equal population are ignored or at least 
result in inequities. In a few states changes in membership are not really needed 
each tenth year. After studying the unequal aspects of representation in 1947, Dovell 
concluded that “an approximate equilibrium between population changes and rep- 
resentation has been kept in the state legislatures of Arizona, Colorado, Massachusetts, 
* Ky. Const. §33. In 1952 the general assembly will attempt to redistrict. 


2° Ragland v. Anderson, 125 Ky. 141, 100 S.W. 865 (1907); Stiglitz v. Schardien, 239 Ky. 799, 40 
S.W.2d 315 (1931). The 1918 and 1942 measures were not challenged in the courts. The Ragland 
decision criticized the reapportionment bill as highly discriminatory against Republican counties. 

™ 239 Ky. 799, 802, 40 S.W.2d 315, 317. 

*? For a full discussion of various constitutional requirements, see Lashley G. Harvey, Reapportion- 


ment of State Legislatures—Legal Requirements, in this issue, supra. See also Harvey, Some Problems 


of Representation in State Legislatures, 2 WESTERN Por. Q. 265 (1949); 8 THE Book oF THE STATES, 1950- 
1951 121-124; and REAPPORTIONMENT (ALABAMA LEGISLATIVE REFERENCE SERVICE, 1950). 
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Nebraska, New Hampshire, Utah, Washington and Wyoming.”"® Only 3 of these 8 
states have reapportioned within the past 10 years. 

The California legislature has faithfully fulfilled the time requirement but has 
it obeyed its constitution by making assembly districts “as nearly equal in popula- 
tion as may be” when the largest district (1951 apportionment) contains 200,000 and 
the smallest has 62,000 inhabitants? The respective deviations from the ideal are 
+51.5 and —52.8. The deviation, however, is explained in part by contradictory 
requirements providing that a county may not be divided unless it contains enough 
population to form two or more districts and that no part of a county may be joined 
with any other to form a district. 

The Michigan constitutional provisions’ illustrate another type of incompati- 
bility and contradiction. In the house, the membership is fixed at 100, and there is 
also an equal population rule. But there is the further provision which gives every 
county with a “moiety” of ratio of population one representative. A moiety is 
supposed to equal a precise half of a ratio. However, in the reapportionments of 
1925 and 1943 the moiety dipped to .48 of a ratio. With 83 counties in the state 
there are not enough seats to go around on anything like an equitable basis. The 
1943 redistribution attempted to aid the urban centers, but Wayne county, containing 
Detroit, with its 38.3 per cent of the state population received but 27 per cent of the 
house seats.’° “With the number fixed at present at one hundred ... ,” says Shull, 
“it would not make much difference what the state’s distribution of population was 
at any given period; there would still be a difficult problem of apportionment. . . . 
To abide by moiety you must violate strictly equitable apportionment.”’® 

The point may be made here and could be repeated on almost every subsequent 
page, that because of the contradictory character of the provisions it is not easy to 
judge whether a state has met its constitutional requirements. Area and popula- 
tion are woven together as bases for representation and for apportionment, thus 
making the job of reapportionment most difficult and giving opponents of almost 
any bill or plan suitable ammunition for attacking it. The job of apportionment 
is one of compromise, of working out endurable and enduring (at least for a decade) 
arrangements though perhaps less perfect than might be hoped. If the state consti- 
tution were to lay down a simple population formula without prohibitions on carv- 
ing up parts of counties, or if it used a straight geographical basis the task would 
be less formidable." 

Stated another way, we have started with the factor of periodic changes because 
it is the easiest requirement to judge. One can ascertain if a state legislature or 


8 Dovell, Apportionment in State Legislatures: Its Practice in Florida, 7 Economic Leariets No. 37 


(Bureau oF Economics anp BusINess RESEARCH, COLLEGE oF Business ADMINISTRATION, UNIVERSITY 


OF FLoripa, 1948). 

™ Micn. Const. Art. V, §§2-4. 

28 Shull, Michigan Secures House Reapportionment, 32 Nat. Munic. REv. 256-257 (1943). 

*® Shull, Reapportionment: A Chronic Problem, 30 Nat. Munic. REV. 73, 75-76 (1941). 

*7 Comprehensive consideration of the equities or values of area versus population formulas, of pro- 
portional representation or a model formula, is beyond the scope of this chapter. Many of these, more- 
over, are discussed elsewhere in this symposium. 
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apportioning agency has or has not acted on time. The degree to which it has 
lived up to the remaining obligations, principles, and formulas is, most of the time, 
a debatable point and it is also debatable as to whether the principles set up to guide 
apportioners in many states could be honored in view of their confusing, conflicting 
nature. Emphasis upon compelling action may seem to run the risk of compound- 
ing a felony. But even if it fails to bring great improvement, periodic apportion- 
ment appears to accomplish something because some concessions are usually made to 


under-represented areas. 

For several generations many states took care of the “problem” (and on time, 
too) by increasing the size of their assemblies in order to take care of growing 
districts entitled to more representation. The constitution in Georgia adopted in 
1945 raised the senate from 52 to 54 seats. New Mexico voters adopted a consti- 
tutional amendment in 1949 raising the size of its house from 49 to 55 and its senate 
from 24 to 31 seats. This was passed as a reapportionment measure. Two other 
western states, Montana and Nevada, are still solving matters this way. In 1951 
Montana raised her house from go to 94 members and Nevada from 43 to 47. In 
neither state is the senate an issue for each county receives one seat. This method 
of taking care of increases in population has little to recommend it. Eventually, 
(unless these states are to emulate New Hampshire and Connecticut) a limitation will 
have to be placed on the size of the legislature. Between 1840 and 1913 Minnesota 
increased its legislature from 63 to 198 and thus avoided the troubles of redistricting. 
When, however, the size of the legislature was fixed the legislature simply ignored 
the requirement of periodic changes.'® It is to be hoped that under-represented areas 
will not be faced with the alternative of either a larger legislature or no changes in 
representation. Increasing the size of the assembly, however expedient, is one of 
the least desirable methods of “solving” apportionment for it results in sacrificing 
some legislative efficiency. New Hampshire is the only state reversing this trend 
in recent years but it can afford to in view of having the largest lower house in 
the United States.’ 

Attention may now be turned to some of the significant experiences in those 


states which have achieved some measure of reapportionment since 1940.”” 


III. ExperreNces IN REAPPORTIONMENT 


A. Arizona: Biennial Reapportionment 

Students of apportionment have watched Arizona’s lower house apportionment 
system with interest because it authorizes, where needed, redistricting every 2 years. 
It also entirely removes the legislature from the process and places control in the 
hands of the county supervisors. The constitution provides*' that each county is 

* Dorweiler, Minnesota Farmers Rule Cities, 35 Nar. Munic. Rev. 115 (1946). 

Its size was reduced from 443 to 399. 

*° Kentucky, Michigan, and New Mexico have been considered earlier and will not be covered again 
in detail in the following section. 


Ariz. Const. Art. IV, §2. Senate districts are prescribed in the constitution, eliminating need 
for redistricting of the upper house. 
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entitled to one representative for each 2500 votes, or major fraction thereof, cast in 
the county for governor. Each county is automatically entitled to one representative 
and at least as many representatives as it would have been entitled to by applying 
the formula to the 1930 gubernatorial election. Therefore a floor is placed under 
each county’s representation before calculations begin. In operation, the board of 
supervisors canvasses the voting figures after each gubernatorial election to determine 
if there is need for redistricting. If the board finds redistricting is necessary, it notifies 
the secretary of state, giving all pertinent information such as votes cast, basis for 
redistricting, intent to redistrict, and so on. This is mere formality as no authoriza- 
tion from the secretary to proceed is necessary. The board then draws the single 
member districts within the county. Any newly created legislative district remains 
vacant until the next gubernatorial election. 

At first look, this plan has much to recommend it. Short of a system of pro- 
portional representation it is about as automatic and accurate as can be devised. 
Boards of supervisors have generally tended to redistrict on time for districting 
takes place only in one direction—increasing the number of districts. The Arizona 
supreme court has ruled that “.. . the number of representatives from a county may 
be increased but not deceased.”*? The statutes provide that reapportionment shall 
be done at the convenience of the supervisors,”* but it is obvious that a board has 
every inducement to complete its job before the next gubernatorial election. Some 
will criticize the system for failing to reduce representation when merited because of 
an exodus of population or a failure to vote. Yet boards would probably be much 
slower to act were they expected to reduce their representation. This suggests that 
troubles would undoubtedly arise with the use of this plan in areas where there are 
sharp fluctuations in the vote and should there be an escalator clause where repre- 
sentation would run downward as well as upward. The plan as it stands shows 
the possibility of building up representation in years of a boom vote, resulting in an 
over-representation in succeeding years of a small vote. 

In evaluating the system some are bound to question the concept of basing repre- 
sentation upon votes cast as contrasted with Massachusetts and Texas which use 
qualified voters or registration lists. While this plan should lend encouragement 


to get-out-the-vote campaigns would it not leave a great many registered and all 


non-registered voters without representation, at least in theory? In the war year 
1942, for example, only 13,297 of the 27,902 registered voters in Pima county cast 
a ballot for governor. In 1950 in the same county, 36,950 of the 52,775 registered 
voters exercised their franchise, a difference equivalent to better than several legis- 
lative districts. As the vote has increased, so has the size of the lower house. Within 
the past few years it has grown in size from 58 to 72 members,”* a large lawmaking 

*2 Board of Supervisors of Maricopa County v. Pratt, 47 Ariz. 536, 57 P.zd 1220 (1936). 

23 Ariz. Cope ANN. Art. I, §724 (1939). 

** The boards have not yet announced membership figures for 1952 but the vote cast for governor 
in 1950 appears to necessitate an increase of only one or two seats in the house. In 1950 an all time 
record of 195,225 votes were cast for governor. 
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body for a state of only three-fourths of a million inhabitants. By raising the votes 
cast above 2500, it is possible to hold down the size of the legislature. 

Turning to the procedural side again, it has been difficult for the boards to keep 
all of the districts fairly equal in voting power and contiguous in area. The cities 
of the state are spread out a great deal and there are many areas of no population 
at all. In Pima county, where most of the redistricting has been done,*’ the board 
of supervisors has done fairly well in keeping each district close to the norm especially 
since the board is not obligated to make each district contain the 2500 ratio, Actually 
the board only need average the whole county out to 2500 votes per representative. 
District 1 had 1792 votes cast, district g had 3142; two other districts had respectively 
2580 and 2427.°* Further, there is no requirement that a new district must be 
created in the area of increased population.2” In practice, a new district is created 
out of the old ones. For example, a county having 3 representatives and entitled to 
a fourth one would create 4 new districts. Some use has been made of public hear- 
ings by the supervisors, but there is little or nothing the public can do if it 
objects to the new districts. To date little objection on the part of urban or rural 
groups or political parties has been registered over the districting. The boards are 
elected on a partisan ticket and the public could hold them accountable for their 
reapportionment if it wished. 

In conclusion Arizona appears to have developed a system quite well suited to 
the needs of increasing representation with the growth of increased participation in 
state elections. Since the inception of its plan only 2 or 3 counties, for all practical 
purposes, have been involved in redistricting. No comprehensive studies of these 
counties have been made, making experience upon which to make evaluations 
meager. If Arizona continues its rapid growth it will in time furnish a fertile area 
for the study of a significant approach to the problem of redistricting. The plan itself 
has features which might well prove successful elsewhere. 


B. Miussourt: INNovATIONS 


Missouri’s new apportionment plan has elicited much interest because of its 


potential for comparatively speedy reapportionment every 10 years. The consti- 


tution provides in detail for the standards of reapportionment, the apportioning 


8 


authority, and the steps and machinery in the process.** Provisions are included for 


both the house and the senate and the legislature itself is given no responsibility in 
the process. A bipartisan commission appointed by the governor draws the sena- 


2°In 1932 Pima county had 8 districts which were reduced to 7 in 1934 because the formula was 
raised from 1500 to 2500 votes cast for governor. The number of representatives remained at 7 until 
1946 despite the fact that in 1940 (though not in 1942) the vote appears to have entitled Pima to one 
or two additional representatives. Effective in 1946 the number was raised to g and after the 1948 
elections to 14. The fluctuating vote during the war and postwar years revealed alternative over- and 
under-representation. 

*° Official Canvass of Votes, Pima County Recorders Office, November, 1940. 

7 Typewritten memorandum on “Methods of Apportionment in the Arizona State Legislature,” 
furnished to writer by H. E. Rudi of the University of Arizona. 

*® Mo. Const. Art. III, §§2, 3, 5-10. 
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torial districts and the house seats are taken care of by action of the secretary of state 
and the county courts. 

For the house, a ratio of representation is determined by dividing the “whole 
number of the inhabitants of the state” by 200. Each county having one ratio, or 
less, shall elect one representative; each county having two and a half times the 
ratio is given 2 representatives; four-ratio and six-ratio counties are respectively 
entitled to 3 and 4 representatives, and so on. Above six ratios, one representative is 
allowed for each two and one-half additional ratios.” 

In operation, the secretary of state after each decennial census certifies to the 
county courts of each county the number of representatives to which the county is 
entitled. For the secretary, this is a matter of applying mathematics and involves 
no formulation of policy. There is a presumption, as yet untested, that a writ of 
mandamus can be used to compel a secretary to act. The county court is charged 
with drawing the district lines and may do so on a partisan basis if so inclined. Few 
county courts, however, are involved. Of the 114 counties, rog have but 1 repre- 
sentative. From a practical standpoint, therefore, only 5 counties and the city of 
St. Louis are likely to be involved. 

In senate reapportionment considerably more weight is given to population than 
is the case with the house. The number of senate districts is fixed at 34, apportioned 
among the counties of the state. In this instance the population of the state is 
divided by 34 in order to establish a “quotient” for the senatorial district, and the 
population of a district may not vary more than 25 per cent from the quotient. An 
attempt is further made to discourage excessive gerrymandering by the limitation of 
newly drawn districts to contiguous and compact territory. This provision has not in 
itself prevented gerrymandering in other states and its importance is probably 
doubtful in Missouri. 

The reapportionment of the districts together with the numbering of the districts 
is done by the 10-member bipartisan Senatorial Apportionment Commission.*° The 
Commission is appointed by the governor from lists submitted by the party com- 
mittees approximately two months after the official report of the United States de- 
cennial census. The governor can appoint a party’s members if the State Central 
Committee fails to submit recommendations. The Commission has six months in 
which to file with the secretary of state, a full statement of the numbers of the dis- 
tricts and the counties included in the district. If the Commission fails to respond 
within the time limit, it is discharged and all senators at the following election are 


to be chosen at large. Should this occur, a new commission would be appointed 
after the election to “try again.” 


7° This formula, of course, has the effect of neutralizing the growth of St. Louis in terms of repre- 
sentation in the house. Brannon notes that “St. Louis City, with a 1940 census population of 816,048, 
is entitled to 18 representatives under the formula. In contrast, there are 18 rural counties with a 
combined population of only 157,769 which also are entitled to 18 representatives.” Missouri’s Appor- 
tionment Key, 35 Nat. Munic. Rev. 177, 178 (1946). 

°°In the city of St. Louis both the senate and house districts are drawn by the bipartisan Board of 
Election Commissioners. 
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These provisions first went into effect in 1945 so experience upon which evalua- 
tion may be made is highly limited. The first Commission filed its order in October, 
1945, some six months after the adoption of the new constitution. In the main the 
new senate districts were convenient, of contiguous territory, and fairly equal in 
population considering that no county could be divided.** The Commission stayed 
well within the permitted 25 per cent deviation from the quotient. Neither political 
party gained undue advantage in the redistricting and the St. Louis and Kansas 
City metropolitan areas increased their senatorial representation considerably. The 
Missouri plan has done more for these two centers in the senate than the house. 
The 1951 Commission was compelled to give an additional senator to St. Louis 
county at the expense of the rural districts. On the whole, the features of the 
Missouri plan are encouraging. The threat of electing the senate at large as well as 
other compulsions undoubtedy account for the major reasons for action in Missouri. 

C. Ohio: Apportionment by Executive Officials 

The Ohio system sets up formulas for both houses and designates the governor, 
auditor, and secretary of state, or any two of them, as the officials responsible for ap- 
portioning representation. The house of representatives is a relatively simple mathe- 
matical problem inasmuch as the 88 counties are each entitled to one representative, 
and a ratio is set up for determining additional representation.*” The ratio for a 
senator is obtained by dividing the state’s population by 35 and senatorial districting 
is a matter of combining counties to approximate this ratio. If one county’s pop- 
ulation equals or exceeds the ratio, it constitutes a senatorial district and the number 
of senators is determined by the number of times its population is divisible by the 
ratio. The senate represents population much more equitably than the house. In both 
house and senate, the election is county-wide eliminating the necessity for drawing 
numerous district lines within the larger counties. 

Reapportionment in Ohio, then, becomes reasonably automatic after each census 
and fairly easy given the framework and formula within which the apportionment 
officials are to work. Senatorial redistricting based on the 1941 census did not go 
into effect due in part to partisan considerations. The Democratic auditor and 
secretary of state tried to put the apportionment into effect without consulting the 
Republican governor and the latter was able to have the apportionment set aside in 
the courts. It seems fair to assume that the apportionment could have gone into 
operation had the governor been consulted even though he might have withheld 
his approval. Although not typical, the incident shows that certain procedures must 
be observed. Although the present secretary of state is a Republican and the other 


** See Brannon, supra note 29, and in the same volume, Bradshaw, Redistricting Completed for 
Missouri Senate, id. at 27-28. The fact that the Commission is bipartisan helps to minimize gerry- 
mandering because one party serves as a check on the other. 

*? See Onto Const. Art. XI, §§1-11 for provisions on reapportionment. The total population of the 
state is divided by 100, and each county having one-half a ratio gets one representative, 1% ratios entitle 
a county to two, and from there on an entire ratio for an additional representative. Any fraction 
remaining, multiplied by 5, entitles a county to additional representation in one or more sessions during 
the decade if the result equals one or more full ratios. 
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two officials Democrats, it is expected that the apportionment based on the 1950 
census will go into effect without challenge in November, 1952. 


D. Texas: Impelled to Action 


The legislature of Texas, according to the state’s constitution,™ 


redistrict the state every 10 years by creating (a) representative districts as nearly 
equal in population as possible, and (b) senatorial districts as nearly equal in the 
number of qualified voters as possible. After 1921 the legislature ignored this obliga- 
tion until 1951. Action in the latter year was brought about because of the threat 
implied in a constitutional amendment adopted by the people in 1948. Ironically 
enough, the proposal was submitted by the legislature. The amendment provides 
that, should the legislature fail to pass a reapportionment bill for either or both 
houses in the first regular session following the decennial census, the Legislative 
Redistricting Board shall meet within go days after the adjournment of the legis- 
lature and reapportion either or both houses. The board is composed of the 


is supposed to 


lieutenant governor, the speaker of the house, the attorney general, the comptroller, 
and land commissioner. Any three constitute a quorum, and any bill approved by 
three of the group when filed with the secretary of state has the force of law. The 
governor’s signature is not required, the supreme court of Texas has the power 
to issue a writ of mandamus compelling action.** This provision spurred the legis- 
lature to action early in the 1951 session, and it passed bills redistricting both houses. 

After a generation of inaction the task of redistricting was faced with many 
obstacles, not the least of which was the rural-urban controversy. Reapportionment 
in the senate was complicated by the constitutional provision that no county may 
have more than one senator. As was pointed out in one newspaper, the districting 
could hardly be fair and constitutional at the same time.*® After stormy sessions and 
amid cries of “it stinks,” “it is in utter disregard of the constitution,” and “a complete 


swapout in Northeast Texas,” the bill was enacted.*® 


The apportionment, as was to be expected, left much to be desired, especially 
in the way of urban representation. In the 31 senate districts, where suffrage qualifi- 
cations including payment of poll taxes served as the basis, the size varied from 
36,000 to 82,000, but the great majority of districts contained between 40,000 and 
50,000 eligible voters. If one considers the previous apportionment and the over all 
difficulties, the bills passed were acceptable and an improvement. 


E. California: Geography and Politics 
Since 1927, the legislature of California has reapportioned itself four times— in 


88 Tex. Const. Art. III, §§25, 26, 25a. 

’*For an appraisal of this amendment and a comparison with the Arkansas, California, and 
Missouri boards, see McClain, Compulsory Reapportionment, 40 Nat. Munic. Rev. 305-308, 324 (1951). 

55 On struggles over reapportionment, sce R. H. McClain, Jr., in Austin American, Feb. 6, 7, 8, 9, 
1951. For background on Texas, see Nokes, Constitution and Legislature in Texas, 21 Stare GOvERN- 
MENT 149 (1948), and MacCorkle, Texas Apportionment Problem, 34 Nat. Munic. Rev. 540 (1945). 

** Actually the house and senate bills, labelled as “must,” were separate measures. Both passed by 
large majorities. 
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1927, 1931, 1941, and 1951.°" It is almost alone among the large states having sharp 
cross currents of interest which has been able during the past generation to fulfill 
the time requirements imposed by its constitution. This enviable record, however, 
is modified upon closer scrutiny. For one thing, the 1931 and 1941 changes were 
neither substantial nor too controversial; both were essentially minor adjustments 
in the assembly. For another, it is debatable how well the legislature has fulfilled 
the other requirements set forth in the constitution.** Nevertheless, California’s ex- 
periences and experiments are of great interest and importance. As a result, a full 
chapter is devoted to the subject in this symposium.” Our treatment here is limited 
to the more important factors which have facilitated this periodic reapportionment. 

Prior to 1927 the constitution provided for reapportionment by population, and 
the legislature had reached an impasse because of bitter rural-urban rivalry and 
the shift from north to south both of wealth and of population. North cities would 
lose representation to southern California under a strictly population arrangement. 
In 1926 a “federal plan,” limiting each county to no more than one senator and 
basing representation on population, was placed on the ballot through the process 
of initiative. The plan was adopted with only Los Angeles voting against it. This 
new basis of representation aided reapportionment because rural groups no longer 
needed to be concerned about the legislature falling into the hands of “city bosses.” 
Furthermore, the plan essentially removed the senate as a reapportionment issue. 
Subsequent senate changes have involved only the shift of a handful of counties 
from an old to a new district. This reduced the difficulties of new apportion- 
ments substantially and made the problem one of making adjustments in the lower 
house. 

The constitutional requirements for house districting are similar to those found 
in a great many states, such as contiguous territory, no division of a county with 
another to form a district, and as nearly equal population as may be. If the last 
mentioned were faithfully adhered to, there might be more difficulty in effecting 
changes, but it is obvious that considerations other than population have entered 
into reapportionment of the assembly. If a liberal norm, such as a maximum devia- 
tion of 25 per cent,*® is accepted, then 8 of the 8o districts are considerably out of 
line and as many more deviated from 18 to 25 per cent.*? Two districts varied 
by more than 50 per cent. However, in proposing the boundary lines, the Assembly 
Interim Committee on Elections and Reapportionment admitted that population 
alone was not and could not be the only consideration. Other factors given recog- 
nition were: geographic facts such as coastal, valley and mountain counties; socio- 


*7 Illuminating accounts of these reapportionments will be found in the Report or THE ASSEMBLY 
INTERIM COMMITTEE ON ELECTIONS AND APPORTIONMENT (Sacramento, June 21, 1951). See also 
MARGARET GREENFIELD, LEGISLATIVE REAPPORTIONMENT (BUREAU OF PUBLIC ADMINISTRATION, UNI- 
VERSITY OF CALIFORNIA, 1951). 

*® Catir. Const. Art. IV, §6. The size of the legislature is fixed at 80 assemblymen and 40 senators. 

** See infra, Hinderaker and Waters, Reapportionment in California in 1951—A Case Study. 

“° This is the maximum deviation permitted, for example, under the Missouri plan. 

** Report oF AssEMBLY INTERIM CoMMITTEE, op. cit. supra note 37, at 74. 
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economic factors such as “farm versus metropolitan communities, north versus south, 
desert versus non-desert agriculture, etc.”*? The wishes and desires of the people 
in specific areas, of elected congressmen, state senators and assemblymen, and of the 
political parties were also acknowledged factors. Numerous public hearings were 
held to obtain information on and to evaluate these considerations. This approach 
undoubtedly gained support for the reapportionment bill and the committee could 
point to its recognition of the complicated problems involved. 

Another factor facilitating the 1951 changes was the strong control by the Re- 
publican party of the executive and both houses of the legislature. The chairman 
of the interim committee was also Vice-Chairman of the Republican State Central 
Committee and from southern California. Hence there were no strong partisan con- 
siderations such as a politically divided legislature to veto the apportionment. In 
1941 the Democrats controlled both houses, and this partisan control helped to ac- 
complish reapportionment on time. 

Perhaps a feature aiding the 1951 apportionment bill was that it was in a sense 
a “package” with congressional reapportionment. In order to have congressional 
reapportionment there must be an assembly bill because congressional districts are 
based on assembly districts. Conceivably the 7 newly allotted congressmen could 
have been chosen at large, but this would likely favor the populous southern part 
of the state. Hence this put on pressure for congressional reapportionment and 
in turn indirectly for assembly redistricting. Although the senate, assembly and 
congressional apportionments were passed in the form of three separate bills, they 
were considered about the same time. 

Many more studies are needed of California and of the other states where con- 
gressional reapportionment is a problem to ascertain whether a “package deal” with 
state legislative apportionment is desirable strategy. In the state of Washington it 
was argued successfully in 1951, as far as the legislature was concerned, that to 
attempt changes in the state legislature simultaneously would be to assure defeat 
of the congressional bill. It is frequently argued that to try to do the two simul- 
taneously is too “complicated” with the likelihood of defeat for both. Yet grouping 
the two together has not been too complicated in California, and persons seeking 
reapportionment in Florida, Michigan, Illinois, and Pennsylvania, for example, might 
study the possibilities of tieing the two together. Obviously, ticing the two together 
is more likely where congressional districts are composed of contiguous senatorial or 
assembly districts. It may be further pointed out that apportionment of the state 
and congressional districts simultaneously opens the room for bargaining, which 
might foster enough compromises to obtain the passage of both. To illustrate, one 
section might take a smaller percentage or a part less of an assemblyman in order 
to obtain a larger percentage or a part more of a congressman, and vice versa. 

Finally, and of real importance in the California picture, is the constitutional 
provision which states that reapportionment must be undertaken by the legislature 


**1d. at 37 ff. 
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in the regular session after the decennial census figures are available or the Reap- 
portionment Commission will do the job. The Commission is composed of the 
lieutenant governor as chairman, attorney general, state comptroller, secretary of 
state, and state superintendent of instruction. The specter of the Commission being 
activated to apportion has led the legislature to act with speed rather than to 
have its districts touched by elective executive officials. 


F. South Dakota: Relatively Stable 


The legislature of South Dakota is among the few in the nation enjoying the 
distinction of complying with its periodic reapportionment obligation. Its last two 
were only 4 years apart, 1947 and 1951 respectively. The constitution had pro- 
vided a census in 1945 to be followed by apportionment, but in November, 1948 the 
voters approved an amendment shifting the time of apportionment so that it would 
be based on the federal census. As elsewhere, reapportionment provokes detailed 
and bitter debate in the legislature, but the problem has not been a very serious one 
compared with other states. There are several reasons for this. The population 
remains relatively stable, actually increasing by only 7000 persons between 1940 and 
1950. Though there are many towns and cities in the eastern two-thirds of the state, 
there is no huge concentration of population in one or two cities and the state is, 
percentagewise, the fourth most rural in the nation. While there is some discrim- 
ination in the senate against the cities, the situation is not serious when con- 
trasted with many other midwestern states. 

In the next place, the constitution imposes practically no standards for com- 
posing the legislature other than to fix a maximum size of 35 in the senate and 75 
in the house.** Both houses have been increased to the maximum size allowed. The 
legislature, however, has recognized population as a standard for the lower house, 
and the distribution of legislators follows the distribution of the population quite 
well. Inasmuch as there are 68 counties and the senate is limited to 35, the practice 


of giving each county one senator is impossible and avoids the inequities found 


in most other states using a one-county, one-senator plan. When the legislature pro- 
posed** limiting any county to two senators, a sizable vote turned out to defeat it.*° 
South Dakota has commanded interest mostly for its constitutional provision, 
similar in intent to California, charging the governor, superintendent of public 
instruction, presiding judge of the supreme court, attorney general, and secretary 
of state with the task of reapportioning within 30 days after the adjournment of the 
legislature should it fail to make an apportionment. This appears, as in California 
and Texas, to have a highly activating effect on the legislature, which seems to re- 
gard as an anathema the prospect of an ex-officio executive group performing the 
function. The last two acts (1947 and 1951) did not change the existing apportion- 
ment materially, but by passing them the legislature avoided being charged as dere- 
“3S. D. Consr. Art. III, §§2, 5. 


** S$. D. Laws 1949, ¢. 237. 
*® The law was rejected 106,203 to 92,512 in the November 1950 election. 
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lict in its duty. This raises the interesting question as to whether, if widely adopted, 
this plan would cause legislatures to pass a reapportionment statute with little or no 
change for the express purpose of heading off a more equitable performance by a 
commission. 

G. New York: Republicanism and Suburbia 

New York was not reapportioned between 1917 and 1943; under the constitution 
another reapportionment must be made before 1956. New York’s experience pro- 
vides a case study in the rural-urban struggle reflected through political party 
cleavages and efforts to minimize the influence of worldly and cosmopolitan New 
York City. Population is nominally the basis of apportionment in each house, but 
New York City’s claims are modified by the constitutional exclusion of aliens*” from 
‘Lh. enumeration of inhabitants, and each county is given a minimum of one repre- 
sentative; both provisions favor the rural upstate areas. 

Several attempts were made by Democratic Governors Roosevelt and Lehman 
to reapportion the state legislature between 1929 and 1942. All of these efforts 
failed chiefly because one or both houses remained Republican. During a brief 
period under Governor Lehman when both houses were Democratic, reapportion- 
ment efforts failed, however, because of the failure of Tammany Hall to go along. 
Tammany leaders recognized that New York county would stand to lose seats to 
other counties in New York City. When Thomas E. Dewey became governor in 
1943, prompt action followed, thanks in part to party discipline of the huge Republi- 
can majorities and the ability to quell discontent among upstate Republicans. Actually 
the Republicans were not cutting their own throats, for they were increasing the 
number of seats from suburban areas which were inclining toward the party.*® 
Warren Moscow, The New York Times’ correspondent, notes that in the 1944 re- 
apportionment “. . . the individual district lines were drawn in or around the 
counties to favor the Republicans. ... So it appears that now and for many years 
to come the Senate and the Assembly will be safely tucked away in the Republican 
election basket no matter how the vote goes for other offices. This will be true 
until acquisition of half-acre estates ceases to make suburbanites conservative and 
until the farmers and villagers forsake the Republican Party they have supported 
since the Civil War.”*® 

The position of Tammany legislators is illustrative of the politics of reapportion- 
ment in several states today where politicians of the city proper team up with rural 


*°N. Y. Consr. Art. III, §§3-5. Under the New York provisions the legislature creates the senate 
districts, with the county supervisors and New York City Council drawing the assembly districts which lie 
within the senate districts. 

*? Maine, Nebraska, and North Carolina also have this provision, but the alien populations are not 
so important. California aims at some Asiatic peoples by excluding from the count aliens ineligible for 
naturalization. 

**In the first selection (1944) held under the new division the Democrats elected only 21 of the 56 
senators and 55 of the 150 assemblymen. Statutes governing the 1943 apportionment are found in N. Y. 
Laws 1943, c. 359; N. Y. Laws 1944, cc. 559, 725, 733- 

*® Potitics IN THE Empire STATE 167, 168 (1945). 
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county legislators to oppose redistricting along population lines because both are like- 
ly to lose some seats to the growing metropolitan areas. Careful studies of suburban 
sections probably would show in many places that the old city or city proper areas 
retain a better ratio of representation per population than the metropolitan areas. 
The change between what used to be the city proper (Manhattan) and the fast- 
growing borough of Queens (now a part of New York City) brings this fact 
into bold relief. Manhattan, with 1,890,000 inhabitants in 1940, received in the 1943 
law 6 senators and 16 assemblymen, while Queens, with a population of 1,300,000, 
received 4 and 12 respectively. According to the 1950 census Manhattan’s population 
increased only 70,000 during the last decade while Queens’ rose over 250,000. Queens 
will demand increased representation in the next apportionment, as will its neighbor 
to the east, Nassau,” and upstate legislators are likely to suggest that this be partly 
at the expense of Manhattan. 

In summary, the 1943 reapportionment was a victory for party discipline in the 
Dewey administration and Republican control of the state legislature. At the same 
time the constitutional requirements per se were fairly well met. These provisions 
are set forth in detail in the constitution and reflect the expedients and cross cur- 
rents of the politics of the state. Similar to other states, the legislature was able 
to carry out its constitutional obligations without at the same time providing 
equitable representation for all of the population. Notwithstanding the perpetua- 
tion of many inequities the apportionment bill was one of the most thorough-going 
in the United States during the past decade. New York City increased its repre- 
sentation from 62 to 67 assembly seats and from 22'4 to 25 senators. Based upon 
the population used in the apportionment, the City held 44.6 per cent of the mem- 


bership, while possessing 53.4 per cent of the population. Redistricting in the 


senate was facilitated by increasing its size from 46 to 51. This caused the act 
to be challenged in the courts as exceeding the constitutional limit. After the 
lower court declared the act invalid, the court of appeals came to the rescue by 
reversing the lower court decision and upholding the apportionment.*’ A new 
reapportionment is on the horizon, and the battle over it promises to be a strenuous 
one." 

Passing mention may be made of the urban areas across the Hudson River 
which fare less well than those in the Empire State. New Jersey has reapportioned 
twice since 1930 for the reason that it has a relatively simple constitutional formula. 
Each of the 21 counties is allotted one senator despite differences in status and 
character. In the house the membership is fixed at 60 and each county is given one 
representative; the remainder are allocated on the basis of population. Emmett 
Asseff notes that 8 New Jersey counties containing four fifths of the state’s popula- 
tion have 8 senators, whereas the remaining 13 counties with one fifth of the popu- 

°° Nassau County's population increased from 406,000 to 672,000. 


5) In re Fay, 52 N. E.2d 97, 291 N. Y. 198 (1943). 
®*"See N. Y. Times, Dec. 16, 1951, §1, p. 1, col. 4, and p. 32, cols. 1-2. 
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lation have 13 senators.®? Proponents of a more equitable apportionment hoped 
to make this a top priority matter in the constitutional convention which drafted 
a revised constitution. However, the convention was prohibited by law from 
considering the subject of representation. 

H. Florida: Executive Influence 


The apportionment article in the Florida constitution provides among other 
things that “In the event the Legislature shall fail to reapportion the representation 
in the Legislature as required by this amendment, the Governor shall (within 
thirty days after the adjournment of the regular session), call the Legislature together 
in extraordinary session to consider the question of reapportionment and such 
extraordinary session of the Legislature is hereby mandatorily required to reappor- 
tion the representation as required by this amendment before its adjournment (and 
such extraordinary session so called for reapportionment shall not be limited to ex- 
pire at the end of twenty days or at all, until reapportionment is effected, and shall 
consider no business other than such reapportionment).”** In 1945 the governor 
convened a special session for this purpose and the legislature enacted a new appor- 
tionment law. This provision in Florida is interesting to the extent that it contains 
about the strongest constitutional order to the legislature to apportion. Though 
“mandatorily required” who is to force compliance? It has been shown over and 
over again in American history that the courts under the separation of powers 
doctrine will make no attempt to compel a law-making body to perform the duty 
of apportionment. The courts may be helpful in noting certain violations of the 
constitution in the law enacted. Arkansas, New York, and Oklahoma recognize 
this by making a special point in their constitutions that apportionment is subject 
to review in the courts. But the judicial branch offers no hope for bringing about 
legislative apportionment except where apportionment falls upon an executive officer 
or a board and where it is conceivable that a writ of mandamus might be secured. 

The role of the executive is limited formally to calling the session and the 
question may be raised as to whether the word “shall” is to be regarded as per- 
missive or mandatory where the governor is concerned. Again, if the governor 
refuses to call a session what recourse may be had? Informally, however, a governor 
in calling a special session may help to focus public opinion on the problem and 
play a prominent part in encouraging action. Students of reapportionment might 
well study the governor’s powers in their own state to see if, even in the absence of 
specific authorization, the governor might not call a special session. Governor 
Thomas E. Dewey called a special session late in 1951 for the purpose of obtaining 
a congressional reapportionment law.** Whether the calling of a special session for 

5? LEGISLATIVE APPORTIONMENT IN LoursiaNA 3 (1950). For additional data on urban representation, 
see Walter, Reapportionment and Urban Representation, 195 ANNALS 11, 12-15 (1938). 

°8 Fra. Const. Art. VII, §§3, 4. Enumeration of inhabitants is authorized between each federal census 
(1935, 1945, etc.) with reapportionment taking place immediately thereafter. 


°*N. Y. Times, Nov. 15, 1951, p. 23. It was also stated that Governor Dewey would probably call 
a special session in 1952 for state legislative apportionment. 
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the single purpose of redistricting the state legislature is advisable is another matter. 
A governor would open himself to the charge of meddling in a matter beyond his 
jurisdiction. At the same time, several governors have taken it upon themselves 
to urge each of their legislatures to attempt the revision of legislative districts. 
The governor of Kentucky in 1942 threw his prestige and patronage behind pressure 
to obtain a redistricting law and must be given considerable credit for its enact- 
ment. This experience and the one in Florida, brief though they are, suggest the 
possibility of looking to the governor, as the representative of the entire state, for 
some leadership in the matter of apportionment. 

Although the Florida constitution paved the way for action in 1945, the ap- 
portionment itself was far from equitable in terms of population. To a considerable 
extent this is because no county may have more than one senator or less than one 
representative. J. E. Dovell, using the 1945 state census, observed that “nineteen per 
cent of the Florida population elects a majority of the senate and twenty per cent 
elects a majority of the house . . . the three representatives from Hillsborough 
County represent 180,148 people, and the three from Dade County 267,739; the 
senator from Pinellas County represents 91,852 people, the senator from Duval 
210,143." The experience of Florida as in several other states, points up the fact 
that the legislature may be placed in a situation where it feels it must act, but 
there is little guarantee that the action taken will be equitable in terms of recog- 
nizing shifts in population. 

I. Massachusetts: Equilibrium 

Surprisingly little has been written about reapportionment problems in Massachu- 
setts. Perhaps one of the reasons is the very fact that its general court (legislature) 
has consistently fulfilled its duty in this respect every 10 years and it is one of the 
few states, and probably the largest one, to achieve a fair degree of equality of repre- 
sentation. For example, Suffolk county which includes Boston, has approximately 
19 per cent of the population and receives about 20 per cent of the senate and 19 
per cent of the house representation. Boston itself has 16.9 per cent of the state’s 


population and 17.1 per cent of the representatives and does about as well in the 
senate. Not all of the other cities do so well but nowhere does one find the sharp 


variations common to numerous other eastern states. John A. Perkins writes, 
“... Massachusetts is one of the few states in which the overwhelming urban popula- 
tion is reflected in the somewhat exemplary legislature to the extent that it, too, is 
Nevertheless criticism of the “rural-dominated” legislature per- 


9°57 


urban dominated. 
sists. 


°° Exemplified by Illinois, New York, North Dakota, Pennsylvania, and Texas. 

°® Dovell, Apportionment in State Legislatures: Its Practice in Florida, 7 Economic Learcets No. 32, 3 
(Bureau oF Economics AND Business ResEARCH, COLLEGE OF BusINEss ADMINISTRATION, UNIVERSITY OF 
Fioripa, 1948). 

57 State Legislative Reorganization, 40 AM. Pov. Sci. Rev. 510, 513 (1946). Former U. S. Repre- 
sentative Robert Luce of Massachusetts once observed that it was “no great exaggeration to say Massachu- 
setts is governed by the suburbs of Boston.” LecisLative ASSEMBLIES 340 (1924). Luce was not 
referring exclusively to apportionment but to the able men representing these suburbs. 
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There seems to be no simple explanation for Massachusetts’ comparative suc- 
cess. Tradition, the governmental framework, and the constitutional provisions all 
play a part and only careful on-the-spot observation is likely to yield a definitive ex- 
planation to the riddle. It has been traditional in Massachusetts, as in Virginia, to 
consider reapportionment as a duty-bound obligation and this has helped to compel 
action. 

As for constitutional requirements, 
legal voters is made mandatory every tenth year beginning in 1935. The special 
enumeration of voters is used to determine the apportionment of both repre- 
sentatives and senators. The general court uses these figures to determine the 
number of seats to be allotted to each county and through the secretary of the Com- 
monwealth notifies the commissioners in each of the 14 counties accordingly. Re- 
sponsibility for redistricting the county thereupon rests with the county commis- 
sioners who must assemble within 30 days “to divide the same into representative 


58 an enumeration of both inhabitants and 


districts of contiguous territory and assign representatives thereto, so that each 
representative in such county will represent an equal number of legal voters, as 
nearly as may be.” Towns containing less than 12,000 inhabitants cannot be di- 
vided nor may precincts or wards of a city. No district may be created which would 
entitle it to more than three representatives. The board or county districting author- 
ity must number each district, publish the number of legal voters in each district, 
and so notify the secretary of the Commonwealth. Judicial proceedings may be in- 
stituted calling in question both the apportionment and division. County com- 
missioners seem to be free to gerrymander districts if they wish, and some gerry- 
mandering undoubtedly goes on. At the same time, the plan is such that com- 
missioners departing too far from the norm will have to face the protests of public 


opinion, the political parties, and a possible challenge in the courts. 
The legislature itself is charged with redistricting the 4o senate seats, subject to 


certain limitations. Similar to the lower house, senate districts are expected to 
include an equal number of voters but this may be modified by the proviso that 
two counties may not be united to form a district nor may towns, or wards of a 
city, be divided to make a district. 

One of the reasons why comparative equality of representation prevails is be- 
cause Massachusetts is “municipalized” in character. All of the state—rural, urban, 
suburban—is a part of a town. Within a given town is often found urban, suburban 
and rural populations and since towns cannot be divided, it is not so easy to isolate 
rural and urban voters, nor residential from farm areas. Where in many other 
states the line between rural and urban counties is sharp, the counties are few and 
are not the essential bases of representation in Massachusetts. 


J. New Hampshire: “Part-time Representation” 


New Hampshire has reapportioned its lower house quite promptly and accurately 


58 Mass. Const. Art. 71. There are 240 representatives and 40 senators in the general court. 
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since 1930 due to a prodding requirement in its constitution®® which would affect 
representation of the towns, the basic governmental units. This provision provides 
for “part-time” representation from small towns. It permits towns of 120 to 240 
persons to be represented in one session out of every five during the ensuing decade. 
A town with 240 to 300 inhabitants is represented in two sessions, and so on until a 
population of 600 is reached entitling the town to one representative. Unless the 
state is reapportioned every 10 years these little towns would go unrepresented. 
New Hampshire apparently finds this scheme acceptable and it appears to fit the 
tradition of town-meeting democracy. However well it may operate in New Hamp- 
shire, the plan is not likely to have appeal or utility outside of New England. 

An attempt was made in 1948 to replace the “part-time” representation plan with 
a “full-time” one. This came in the form of a constitutional amendment (No. 6) 
submitted by a constitutional convention, requiring that “the people of each town 
and ward shall be represented in the House of Representatives at each session of the 
General Court.” There are over three hundred towns and wards and adoption of 
the amendment would have meant a sharp reduction in the representation of the 
city people to provide for continuous representation of each town, no matter how 
small. There are several towns in the state with less than 100 inhabitants and one 
town appears to have only 11 persons; yet it would be entitled under the plan to 
elect a representative. Although 71,822 voted for the change and only 58,404 against 
it, the amendment failed to receive the necessary two-thirds majority. The Re- 
publican party campaigned for the measure while the Democrats opposed it. 
Perhaps the most astonishing feature in connection with the proposal was the sizable 
vote which it receive: in cities, a case of people voting to lower even further their 
strength and power in the state legislature which was low to begin with! The vote 
in New Hampshire as well as in many other states on apportionment offers a 
fertile field for the study of political motivation in voting. It might also raise the 
question whether evaluation of reapportionment plans is within the competence of 
many voters and whether apportionment cannot be better served by placing it in 
the hands of an administrative agency. 

New Hampshire’s eastern neighbor, Maine, may be noted as having reapportioned 
after the 1930 and 1940 censuses. In 1951 a new measure became bogged down in 


the spurious argument over the accuracy of the 1950 census and the matter was laid 
aside until the 1953 session of the legislature. Earlier reapportionments were effected 
without too much difficulty because of unique and fairly complete formulas and 
population classifications for representation in the constitution® and the fact that 
slow increases in the population necessitated only small changes. Counties provide 


the basis for senate seats and a formula of expedients including counties, towns, and 
population is used in the house. Senate apportionment can be easily determined as 
5° N. H. Const. Pt. II, §§9, 11, 26. See also Ware, Legislative Apportionment in New Hampshire 


31 Nat. Munic. Rev. 34 (1942). 
*° Me. Constr. Art. IV, Pt. I, §3; Pt. II, §1. 
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one senator is allotted for 30,000 inhabitants,*’ two for 60,000, then the units double 
successively for the third and fourth seat, and for all counties of 240,000 or more, there 
is provision for a fifth member. House seats are apportioned first according to 
population and then again within the county to towns and cities according to popula- 
tion, with a maximum of 7 representatives from any local unit of government. Repre- 
sentatives are elected from single-member districts within the county. 
K. Nevada: Expediency at Work 

The Nevada constitution requires reapportionment every tenth year by the legis- 
lature but has set up no method of compulsion or inducement for the legislature to 
act. Yet the time requirement has been consistently fulfilled. In fact, Nevada has 
apportioned even more often than required. Despite the fact that the population is 
scattered all over the great expanses of the state, there are comparatively heavy con- 
centrations in the southern area around Las Vegas and the middlewestern corner 
occupied by Reno. Although the problem of representation is sharply debated, it 
has not been too difficult to resolve it for several reasons. At the outset, the senate 
posed no trouble because it became tradition and policy to give one senator to each 
of the 17 counties. In 1951 this was made official by so amending the constitution.” 
In the next place, the legislature is given the authority to fix the number of assembly- 
men through the provision that “the number of senators shall not be less than 
one-third nor more than one-half of that of the members of the assembly.” It has 


taken advantage of this flexibility. 
There have been three general characteristics of the reapportionment bills in 


Nevada. One is the tendency to increase the size of the lower house. In 1947 it 
was raised from 40 to 43, and in 1951 to 47. Thus the legislature has been able 
partially to avoid having to meet squarely the problem of having to take many 
assembly seats from sparsely inhabited areas and to allocate them to the more 
populous sections. In the 1951 reapportionment, for example, 3 counties were 
given, collectively, 5 additional seats. This was achieved by taking only one seat 
from one county (Nye) and increasing the size of the house by 4.°° Parenthetically, 
the size of the assembly can only be increased by 4 more seats until it reaches the 
two-thirds ratio with the senate. At this point either the size of the senate will have to 
be increased or the pain of a more thorough apportionment will have to be endured! 

A second characteristic of the Nevada practice is what one observer has called the 
“county viewpoint.” This is the provision in the bill for the election of assembly- 
men from the county at large. The reapportionment statute reads, for example, 
“Churchill County, one senator, two assemblymen, White Pine County, one senator 
and four assemblymen, etc.” This is quite similar to Maryland and a few other 
states where, for all practical purposes, the senator and representatives represent pre- 
cisely the same constituencies and a “united front” on county matters. Although 


61 Aliens and Indians not taxed are excluded from the count. 
62 Nev. Const. Art. IV, §5. ®3 Nev. STaT. c. 270 (1951). 
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the consequences of this basis of representation on legislation are not invariably good, 
it eliminates painful redistricting problems. There is a good deal of discussion in 
Nevada as to the practicality of the district method of apportionment of assemblymen. 
This could only be done if the districts cut across county lines. If this ‘were 
done, writes a Nevada official, “it might tend to get away from the purely county 
viewpoint in the assembly, and still prevent the two large counties from practically 
controlling the assembly."** Although 15 counties elect their assemblymen at large, 
the legislature has districted the 2 largest counties, Clark and Washoe, in unique 
fashion. Clark, which has 9 assemblymen, is broken up into 3 districts by township 
with 2 each electing 1 assemblyman and the remaining district choosing 7 at large. 
Washoe county is similarly redistricting except that the 3 districts choose, respectively, 
1, 2, and 7 assemblymen. 

Thirdly, the formula for reapportionment was, until 1951, left entirely to the 
discretion of the legislature. In theory, though seldom in practice, one assemblyman 
was provided for every 2000 or 3000 people.®® ~There were many variations from this, 
but they look mild beside the sharp deviations in many of the large populous states. 
Under the amendment recently adopted the legislature is now formally charged 
with apportioning seats in the lower house “among the several counties of the 
state, according to the number of inhabitants in them, respectively.” From this 
provision, together with the rapid increase in the population of the state,®* it seems 
obvious that the haphazard system of apportionment, which in some respects suited 
earlier times, will no longer be satisfying, and the issues of distributing legislative 
memberships will be increasingly difficult. 


L. Two Southern Styles 


During the past generation Virginia has proceeded systematically and without 
much fanfare to reapportion every 10 years. It has followed a policy of appointing 
an interim legislative commission to make recommendations at the next regular 
session of the general assembly concerning apportionment. The commission’s pro- 
posals have been adopted without significant change. In accordance with this 
custom, the 1950 general assembly provided for a commission and the latter is now 
at work on proposals which it will bring before the 1952 session of the legislature. 
The reports of the commissions have usually been of high calibre? 

The Virginia constitution does not prescribe standards for the districts which 


may be created or retained. The number of delegates is limited to 100 and the 


** Letter to writer, November 15, 1951. Clark and Washoe counties have about 62 per cent of the 
state’s population and under the new reapportionment will have 19 of the 47 assemblymen. If assembly 
seats were allotted according to population, these two urban areas would easily control the lower house. 

®® Nevada has the third lowest ratio of representatives to population, one for each 2,755. Vermont 
and New Hampshire average respectively 1,469 and 1,109 per representative. See Harvey Wacker, THE 
LEGISLATIVE Process: LAWMAKING IN THE UNITED Starrs 166 (1948). 

®® Nevada's population increased 43.6 per cent between 1940 and 1950. 

®7 See for example the two reports of the redistricting commissions, REPoRT oF THE COMMISSION ON 
REAPPORTIONMENT TO THE GOVERNOR OF VIRGINIA AND THe GENERAL ASSEMBLY OF Viroinia (H. R. Doc. 
No. 5 (1941) AND SEN. Doc. No. 6 (1940)). 
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senators to 40, and the general assembly has been inclined to use population as the 
basis of apportionment. It has been careful to point out, however, that other 
factors are considered. The interim committee of 1922 indicated that equal popu- 
lation was its guide but “found itself confronted with many difficulties such as 
natural topographical barriers, divergent business and social interests, lack of 
communication by rail and highway, and disinclinations of communities to breaking 
up political ties of long standing, resulting in some cases of districts requesting to 
remain with populations more than their averages rather than have their equal 
representation with the changed conditions.”®* These various considerations have 
been recognized by subsequent interim committees on apportionment. 

Although this would seem to leave the way open for rotten borough and gerry- 
mandering practices, Virginia has enjoyed fewer inequities than a great many other 
states.° Unless one wishes to argue that the absence of detailed constitutional 
language encourages periodic and fairly reasonable reapportionment, the Virginia 
record must be attributed to non-constitutional factors. As with many other things 
in Virginia government and politics, custom and intangibles play a great part and 
these are not easy to isolate and to evaluate. The Byrd group has controlled the 
Virginia political organization for a generation and has operated on the basis of 
limited suffrage. It has been able to keep the “antiorganization” faction weak. This 
assists in the selection and election of the personnel of the legislature. There are 
no huge urban majorities or near majorities concentrated in any one area of the 
state which, if reapportioned fairly, would offer the threat of “radicalism” or of 
“labor control.” Richmond and Norfolk are treated quite well in terms of repre- 
sentation. Even combined they would not offer any great threat. It may be noted 
that in 1940 only 35 per cent of the population was classed as urban. 

The South Carolina constitution provides that each county shall have one 
senator, thus obviating the need for reapportionment of the senate. The legislature 
is required to reapportion the house every 10 years after the census—an obligation 
which has been fulfilled. The house consists of 124 members, and each district is 
expected to have 1/124 of the state’s population.” Rural areas are protected, however, 
by the provision that every county (46 in all) is entitled to one representative regard- 
less of population. South Carolina, therefore, has been able to fulfill its require- 
ments because of the simplicity of the provisions and because rural counties are 
assured dominance in the senate, with a fair chance to control the house. 


IV. ApprorTIONMENT THROUGH INITIATIVE 


The process of popular initiative should not be overlooked as a method of 


®8 REPORT OF THE JOINT COMMITTEE ON THE REAPPORTIONMENT OF THE STATE INTO SENATORIAL 


anp House Districts (GENERAL AsseMBLY, Houst or DELEGATES, JANUARY SESSION, 1922). 

®° Apportionment based on the 1940 census showed the largest and smallest senate districts as 99,000 
and 40,000; house districts varied from 16,000 to 41,000. What is more important, a large number of 
districts clustered near the average size. For example, 27 of the 40 senate seats contained a population 
between 51,000 and 76,000. 

7 The 1940 ratio was 15,000; the 1950 ratio will allow one representative for 17,073 inhabitants. See 
S. C. Coner. Art. III, §§3-6 for apportionment provisions. 
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achieving, by one way or another, reapportionment. In Arkansas the voters forced, 
by initiative, a constitutional amendment (No. 23) in 1936 which took the power 
of reapportionment from the legislature and vested it in an apportionment board com- 
posed of three top executive officials. The mathematical formula for senatorial dis- 
tricts in Arizona was modified by a constitutional initiative." Colorado and Wash- 
ington have made use of statutory initiative to bring about reapportionment. Col- 
orado reapportioned both of its houses by initiative in 1932, and its provisions are 
still in effect. Washington has only been reapportioned once in the last 50 years 
despite the fact that the state constitution requires reapportionment every 5 years. 
That lone reapportionment was accomplished in 1931 through initiative,’* and 
provided on the whole a quite fair apportionment. A bill creating a new con- 
gressional district for Washington’s newly allotted seat passed the legislature in 
1951, only to be vetoed by the governor, thus necessitating a representative-at-large 
election in 1952. One prominent legislator after seeing the failure of a comparatively 
simple, single congressional redistricting bill, stated that “Washintgon can hope to 
obtain a State legislative reapportionment only through initiative.” Proof that this 
view is widely held is the fact that several citizens’ groups are now working on an 
initiative proposal based on the 1950 census. 

In some respects the experience in Washington lends encouragement to the use 
of initiative, but the preponderance of evidence elsewhere points to the contrary. 
For one thing, constitutional initiative is found in only 10 states other than Arizona, 
Arkansas, and Colorado.** Maine, Montana, South Dakota, Utah, and Washington 
permit statutory initiative which could probably be used to achieve some reapportion- 
ment. In most of the states providing for initiative, the device has not even been 


tried. Apportionment by initiative is expensive and cumbersome and is likely to be 
successful only where there is a large, under-represented urban population which 
organizes itself into a great citizens’ movement for reapportionment. The successful 
initiative in Washington in 1930 was carried by a margin of less than 1000 votes out 
of a total vote of 232,000. Only 6 out of 39 counties returned majorities in favor 


of the measure. King county (metropolitan Seattle) provided the drive behind the 


initiative, and its overwhelming vote carried it. In 1g42 a further attempt at re- 
apportionment through initiative failed to obtain the required 50,000 signatures on 
the petition. 

An important lesson may be learned by comparing the successful Washington 
initiative in 1930 with the highly unsuccessful one in California in 1948. The spon- 
sorship of the Washington initiative was unusually broad. The King County Re- 
apportionment League spearheaded and coordinated the efforts of such diverse 
groups as the Seattle Chamber of Commerce, the Washington State Federation of 


™ The voters approved an amendment in November 1932 raising the number of votes cast for 


governor from 1500 to 2500. 
72 See Webster, Voters Take the Law in Hand, 35 Nat. Munic. Rev. 240 (1946). 
78 California, Massachusetts, Michigan, Missouri, Nebraska, Nevada, North Dakota, Ohio, Oklahoma, 


and Oregon. 
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Labor, druggists’ and veterans’ organizations, women’s groups, and community clubs. 
Numerous urban state legislators of both parties gave support, and neither party 
officially opposed the movement. The initiative could not, therefore, be convincingly 
labelled as a piece of private-interest-group legislation. 

By contrast, the initiative constitutional amendment in California in 1948 fell 
heir to the charge of “special interests” from its inception. The State Federation of 
Labor led the movement for the initiative and provided most of the finance for its 
adoption. The CIO and Democratic party gave nominal support, though Democrats 
from the rural areas fought the proposal. Opponents included the State Chamber 
of Commerce, the Farm Bureau Federation, the Grange, the press, many office- 
holders, and various conservative groups. The plan was attacked as “un-American,” 
“communist-inspired,” and a “labor plot” which would result in “political boss rule 
of labor racketeers” under the sponsorship of “leftists and crackpots in the big cities 
who have plans for ruinous taxation of city home owners and wealth producing 
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farm areas.”’* The campaign, says Barclay, “. .. gave meager support to the dogma 
that man is a rational being. . .. The use of symbols of identification and the 
appeals to special groups were thoroughly exploited by the opponents of reappor- 
tionment, whose sententious generalities were respectfully received.” 

When the ballots were counted, the proposition failed to carry a single county, 
and the 4 most populous counties (which would have profited by its adoption) gave 
a half million majority against it! Carey McWilliams saw the outcome as an 
“amazing spectacle of a people approving its own disfranchisement.” It seems 
obvious that apportionment by initiative will only be successful when based upon 


an enlightened electorate which understands the complexities involved. 


Two attempts were made in 1950 in Oregon to reapportion through initiative.”® 


Only one proposal succeeded in obtaining the required 26,000 signatures for placing 
it on the ballot. This proposal was the so-called “federal plan” of giving each of the 
36 counties one representative and distributing an additional 24 seats according to 
population and using the method of equal proportions. The senate was to be based 
on population. City voters felt the plan, in the final analysis, did less for them than 
the existing arrangements, and it was voted down 215,000 to 191,000. The matter 
has now been turned over to an interim committee. The Oregon experience is of 
interest for two particular aspects. One is the increasing discussion given to the 
possibilities of apportionment by initative, a discussion which may bear fruit. The 
other was the debate given during the election to the possible use of a commission 
to reapportion. This feature appears to be gaining support in Oregon. 
Nothwithstanding that many more attempts to achieve reapportionment through 
initiative fail than succeed, the initiative should be available as a method either (a) 


™ For an illuminating account of the campaign see Barclay, The Reapportionment Struggle in 
California in 1948, 4 WESTERN Pox. Q. 313, 320 (1951). 

"83d. at 317, 399. 

™ See Schumacher, Reapportionment in Oregon, 3 WESTERN Pot. Q. 428 (1950). 
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to be used when all else fails, or (b) to amend the constitution to provide for 
machinery with the power to bring about reapportionment after each federal census. 
The use of the initiative to provide for the creation of a committee to reapportion 
would be a better long-run solution than merely to initiate a redistricting law which 
would need to be changed each decade, presumably by another initiative. The 
Connecticut Commission on State Government Organization in its report noted that 
it was unable to reconcile its own views on a reapportionment plan. It recom- 
mended, however, that the initiative be made available ‘o the people. “We think 
a method of change should be provided by which the people can speak directly in 
such a situation [reapportionment],” said the Commission, “without placing on the 
General Assembly a burden of decision it cannot reasonably be expected to carry... . 
we recommend an additional method of constitutional change, by initiative petition 


and popular referendum.”7* 


V. Facrors Arpinc REAPPORTIONMENT: A SUMMARY AND 
UNRESOLVED QUESTIONS 


During the next few years constitutional revision and reapportionment problems 
will be before many states. No foolproof generalizations and conclusions which 
might be taken as dogma for constitutional amendments have emerged from our 
study. Nevertheless there are certain helpful principles and experiences growing 
out of this review of states achieving a modicum of reapportionment. 


A. Constitutional and Political Considerations 


A considerable number of proposals have been advocated, and a few are being 
tried, to make apportionment compulsory and periodic if not more or less auto- 
matic. Most of these have grown out of the understandable disillusionment with 
the record of state legislatures. Many experts in state government have reached 
the conclusion that reapportionment is not a proper function of the legislature. 
This view was stated in a recent report on governmental organization in these 
words: “To ask the General Assembly to reconsider its own basis of apportionment 
is to ask a man to judge his own case. He can scarcely rise above his own interest if 
he does, and he cannot escape the charge of bias however he decides. It is not fair 
to impose even a moral responsibility for such a judgment on the principal party 
at interest.”** Many believe that a fairly specific formula should be written into 
the state constitution and that from thereon reapportionment should become a matter 
of public administration entrusted to a board or commission. With variations, 
Arizona, Arkansas,"® Missouri, and Ohio are experimenting with this principle. 
The Arkansas board has not been active and the Ohio board’s efforts, as we saw 

77 REporT TO THE GENERAL ASSEMBLY AND THE GOVERNOR OF CONNECTICUT 55 (COMMISSION ON 


STATE GOVERNMENT ORGANIZATION, 1950). 


78 Id. at 54-55. 
"The Arkansas plan was not investigated in this study because it is not one of the states which 


has acted to fulfill its reapportionment provisions. 
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earlier, were once nullified by the courts. To date “compulsory reapportionment” 
in Arizona and Missouri appears to be working satisfactorily. 

A “second best” plan, in terms of action, authorizes a commission to reapportion 
when the legislature fails to do so within a prescribed length of time. The very 
existence of these provisions in the California, South Dakota, and Texas constitutions 
has provided their legislatures with sufficient motivation to compel action. A po- 
tential weakness of this plan is that the legislature may merely go through the 
motions of making changes without effecting any real changes. Should the legis- 
lature resort to such deception, experience in Kentucky and elsewhere suggests the 
possibility of a successful challenge in the courts. In this event, some provision 
should presumably be made for a second try or for empowering the reapportion- 
ment commission to proceed. This scheme is based on the assumption that periodic 
apportionment is likely to be gained only if there is a mandatory provision in the 
state constitution which will become operative in case of inaction by the state legis- 
lature. 

In both of these plans, there is also the presumption that the executive officials will 
act. If they do not act, what can be done? American courts show an unwillingness 
to compel the chief executive of the state to act. Where the job is to be done by 
lesser elected officials such as the secretary of state or the county commissioners, can 
they be mandamused? The Texas constitution gives its supreme court the power 
to issue a writ of mandamus. The question of the nature of the task may be im- 
portant. If the constitutional formula is detailed then the job may be essentially 
ministerial; if discretionary, how can a court compel the officials to agree? In time, 
these problems may arise and ways and means of coping with them will have to be 
evolved. It is always possible, of course, to make neglect of one’s duty a campaign 
issue and such an issue could probably be used more effectively against an incumbent 
executive than against a legislator. From a practical point of view, an executive com- 
mission is likely to receive more censure for failing to perform its duty or for failing 
to apportion in strict accordance to law than would the legislature. 

Although the use of the initiative as a successful weapon of reapportionment 
is limited to Colorado and Washington, it should not be ruled out as a method. 
Provisions for it in other states can be used to stimulate the legislature to action. 
No hope for this method exists unless there are a large number of broadly based and 
virile citizens’ associations willing to put time, energy, and money into the under- 
taking. For that matter, citizens’ movements and the support of the press are 
important parts of the reapportionment process under any plan. It may be ob- 
served, however, that very large numbers of civic organizations ignore the whole 
question of reapportionment or do little more than give it lip service. Reapportion- 
ment has failed to excite civic leaders to the same extent as the tax base, schools, 
hospitals, the merit system, and transportation. 

The closely related factors of party discipline and leadership by the executive 
are most important as non-constitutional methods for bringing about apportionment 
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changes. In recent years the governors of California, New York, Kentucky, Florida, 
and Texas, to mention only a few, have been important cogs in the political wheels 
of reapportionment. Some governors have found championing the apportionment 
article of their constitutions “sound politics.” A governor willing to press for 
action and supported by majorities of his own party in the legislature has helped 
the cause in numerous states; divided party control by the same token has hindered 
it. Yet it is easy to overgeneralize this point because political parties in many of our 
states are highly ephemeral and are incapable of evolving a reapportionment plan 
and mustering enough loyalty to push it through the legislature. Urban Republican 
and Democratic legislators are likely to be teamed against their rural brethren 
because reapportionment cuts across whatever party lines there may be. The political 
factor is also important in terms of the selection of members serving on legislative 
reapportionment committees. A political scientist in North Carolina writes, “re- 
apportionment might take place in 1953 should a Lieutenant-Governor be elected 
and a speaker selected from the Piedmont section of the state. These men appoint the 
committees and would choose men favoring reapportionment.”*° 


B. Some Intangibles and Unsolved Questions 


Custom has certainly played a part in facilitating apportionment changes in 
California, Massachusetts, South Carolina, Virginia, and perhaps in several other 
states. There are likewise other intangible factors enmeshed in the politics of 
apportionment. Many citizens have failed to recognize the extent to which the 
struggle for power, real or alleged, is involved in the process of redistricting. The 
naive belief persists in some quarters that the legislature will redistrict itself on 
a fair basis. If compromises can be worked out in constitutional or legal formulae 
or informally between the parties-in-interest through gentlemen's agreements, a long 
step will have been taken toward bringing about changes in representation. A care- 
ful study of the distribution of population, wealth, and influence is an essential re- 
quirement of which only a few reapportionment committees appear to be aware. 
Further recognition by more persons both inside and outside the legislature of these 
considerations is desirable. 

Anyone. studying the states which have or have not met their constitutional re- 
quirements becomes aware of many areas calling for fuller investigations. One of 
these is a thorough state-by-state exploration of the relationship of formula or basis 
of representation to periodic reapportionment. Is the latter easier to obtain when 
the formula is based on area than on population? On the surface this would seem 
a correct assumption but the heavily populated areas do not willingly accept an area 
basis. What about a “federal plan” allotting counties equal representation with a 
thoroughly honest population base for the lower house? Several states having 


*° Letter to the writer. The same letter attributes inaction in the 1951 session of the legislature to 
“First, the persons who would lose seats were very influential in both Senate and House. Second, the 
bills that were introduced were inspired by the Republican minority. Third, the counties that would 
have gained representation were those where organized labor is strong.” 
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somewhat similar plans have been able to undertake fairly regular redistribution 
in the lower house. But in many instances, well illustrated by New Jersey, the 
populous areas are not treated fairly, hence virtually all compromises are made 
by the cities. Many students share the view of Thornton and Brandenburg that 
“the tendency to ‘sanctify’ county lines not only constitutes the chief obstacle to 
fair and regular apportionment, but interferes often with policies which might 
effect improved and more economical administration of the laws of the state. Few, 
if any of the circumstances which justify area representation in the Senate of the 
United States are pertinent to the allocation of representation in either the lower 
or upper house of a state legislature.”*? 

Another question deserving comprehensive investigation is the theory and 
practice, both in terms of representation and in terms of facility of districting and 
apportionment, as between single-member districts and selection of several repre- 
sentatives at large. Election at large does away with many districting headaches 
and requires the representative to accommodate and synthesize the interests of a 
larger number of people but at the same time it may increase the size of the legis- 
lature and give the illusion of granting the populous areas more representation. 

Finally, special investigation is needed of suffrage as an alternative basis for 
representation, as now used for one or both houses in Arizona, Massachusetts, Ten- 


nessee, and Texas. Tennessee offers no data for appraising the use of this plan 
for it has not been reapportioned in a generation; its voters refused to ratify a 
reapportionment bill a few years ago. The other 3 states were recently apportioned 


and seem to like the basis. The constitutional convention in Hawaii in 1950 pro- 
vided in its proposed constitution for representation in the lower house on the basis 
of registered voters, and charged the governor with the duty of reapportionment. The 
supreme court is given the power of mandamus to compel the executive to reappor- 
tion on the application of a registered voter within 30 days after the reapportion- 
ment date. Evaluation of suffrage as the basis for representation is not within our 
scope except to say that proponents will have to convince many persons that the 
right to be represented should, in the final analysis, rest with those who vote or who 


possess the privilege of franchise. 
C. Conclusion 


The Model State Constitution prepared by the National Municipal League would 
use proportional representation as the ideal method for bringing about accurate and 
automatic reapportionment in the state legislature. The state would be divided into 
districts of contiguous and compact territory with each district electing from 3 to 7 
members in accordance with the population of the respective districts. It would be 
the duty of the secretary of the legislature to reallot the number of members assigned 


8! Thornton and Brandenberg, Apportionment in Oklahoma, OKLAHOMA CONSTITUTIONAL STUDIES QI 
(OKLAHOMA State Lecis-ative Councit, 1950). The extent to which counties are involved in appor- 
tionment is shown by Shull, Counties in the Apportionment Process, 6 THe County Orricer 247-249 


(1951). 
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to each district on the basis of changes in population not oftener than once in each 
census period. Notwithstanding recognizable merits in this plan, no state seems 
to be ready for a change-over to proportional representation. Those unhappy with 
the present constitutional membership of their state legislature will have to be satisfied 
with something less than the ideal. With traditions hardened against reapportion- 
ment and constitutional provisions designed to make changes either difficult or im- 
material, there appears to be no one solution which might be universally applied 
to each of the 48 states. Perhaps the best approach is the careful study of the situation 
in one’s own state and of the methods proved successful in other states to bring 
about a better reallocation in legislative seats. Then it becomes a question of rallying 
public support behind those devices and methods which seem to offer the most 


promise for obtaining some redress. 





POLITICAL AND PARTISAN IMPLICATIONS OF 
STATE LEGISLATIVE APPORTIONMENT 


CuHarLes W. SHULL* 


The theme of the political and partisan implications of state legislative apportion- 
ment poses a challenge simultaneously with the sounding of a warning tocsin. The 
challenge lies chiefly in the need to view the forest of states as a whole in terms of 
their representative system; the warning lies in the necessity of considering individual 
state situations as significant in making up the forest without becoming appalled by 
the character and particularities of the separate trees. 

Reapportionment long since has become a chronic problem within the American 
states. Like all chronic situations it has been subjected to much critical analysis; 
like many such conditions the lack of ready, facile solutions has been bewailed or 
shrugged off as mood and time have seemed to dictate. It is not the task of this 
paper to chronicle the individual symptoms of this chronic malaise or disease; what 
is called for is a discussion of the social, economic, and political results and sig- 
nificances of a presumably epidemic condition. 

Consequently the concern in this article will not be with the details of state 
representative systems, nor will there be any treatment of the merits or shortcomings 
of those individual legislative setups. Certainly it will be necessary to mention such 
detail in order to evaluate and assess specific representative devices. There will not 
however be the repetition of constitutional or statutory provisions so vital to an 
exposition of the apportionment process at the level of the American states. 

Trite and banal as it may seem, the process of the apportionment of the members 
of the American state legislatures has political and partisan implications simply be- 
cause these positions are representative and are also elective. Under those circum- 
stances it would seem to be inevitable that there would be political significance at all 
stages of the apportionment process. 

Approximately 7,500 individuals constitute the total membership of all American 
state legislative bodies. As has been detailed in an earlier section of this symposium, 
they have been distributed throughout the separate states in such a way that the 43 
in the single chamber of Nebraska represent the minimum elected in any state; 
at the other end of the scale are the 433 in the two chambers of New Hampshire. All 
of these legislators, let it be repeated, are elective in terms of their acquisition of 


* B.A. 1926, Ohio Wesleyan University; M.A. 1927, Ph.D. 1929, Ohio State University. Professor 
of Government, Wayne University. Member of Committee on American Legislatures, American Political 
Science Association, Author, AMERICAN EXPERIENCE WITH UNICAMERAL LEGISLATURES (1937); ReE- 
APPORTIONMENT OF THE LEGISLATURE IN MICHIGAN (1947); (with Roucek and Haszar) INrropuction 
to Poxirica, ScieNcE (1950); (with Comfort and Knapp) Your GoverNMENT (1951). 
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office, and justly so in terms of their character as representatives serving their re- 


spective constituencies. 

This political significance of the elected representative is cast in diverse molds. 
One of the most famous of all is the ever fertile discussion as to the duty of the 
representative—is he to vote as his conscience and conviction and knowledge direct 
him or is he to mirror only the mandate of his constituents? Leaving this aside, let 
us plunge on to the next point. At what levels of the American political system 


and its partisan tableaux does the elective member of an apportioned state legislature 
begin to become political and to exude, as it were, political and partisan implications 
of significance? The answer is at a fairly early stage; in fact, at the level of the 
American county, or the district as a combination of counties. 

One of the basic determinants of this factor lies in the fairly general use of the 
county in the process of districting for electoral purposes, if not the employment of 
the county as an element in the process of apportionment. It will be necessary to 
explore briefly the ways in which counties are utilized in the process of arranging 
for legislative structure and representation within the American states.’ 

In all but a handful of states, counties do play a role in the creation of a repre- 
sentative arrangement and districting. Delaware makes its entire legislative ap- 
portionment for both chambers, by means of a set of constitutional provisions 
established in 1890, and possessing only three counties, patently can scarcely find 
an effective way to employ them in structural arrangements for purposes of 
legislative representation. New Hampshire and Rhode Island prefer to use their 
basic governmental unit—the town—throughout their entire representative system 
rather than employ in any way their counties which are few in number. Forty- 
five of the states make some use of their counties in their apportionment processes. 

Counties may be treated as integral components of a representative system in the 
same manner as are the states in the case of the United States Senate. Thus New 
Jersey and South Carolina allot one senator to each county, ordaining equality of 
treatment for each such unit regardless of obvious differences in character and status. 
Idaho also.makes reference to a senate composed of one member from each county, 
and does emerge with an upper chamber of 44 members, equal in number to its 
counties. While Nevada speaks of its counties as units to which legislative seats in 
both chambers are to be allocated in terms of population, the practical effect of its 
statutes in connection with its senate allows a single senator for each of its 17 
counties. Maryland approaches this norm for its senate, for after providing that 
there shall be 6 legislative districts within Baltimore county from each of which a 
single senator shall be selected, the remaining constitutional provisions ordain that 
a separate senator shall be chosen by each of the remaining counties, which number 
23. Arizona temporizes with this method of treating counties, establishing them 


‘For this portion of the study I am paralleling my treatment of the same subject in Shull, Counties 
in the Apportionment Process, 6 Tue County OFFICER 247 (Oct. 1951). 
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as units of senatorial representation, and then allotting one or two senatorial seats 
to each without reference to any apparent formula. 

A number of states use their counties as units to which senators are allotted in 
terms of population. In Maine all counties enter into the construction of the senate. 
Vermont apportions its senators to the counties according to population, regard 
being had for counties with the largest surpluses, but each county must have one 
senator. Wyoming also flirts with this practice, having initially alloted its senators 
upon a proportional basis to each of its counties, although later provision has been 
made for the creation of legislative districts of two or more counties. In Ohio 
the alignment of counties into senatorial districts has been constitutionally fixed, 
and such districts do not fall apart with the lapse of each decennial period, but 
continue in existence and become the basis for succeeding apportionments. Dis- 
tricts thus will always be composed of entire counties. 

Seven states make provision for the apportionment of a variable number of 
senators to their respective districts. These are Kansas, Oklahoma, New York, 
Arkansas, Colorado, Pennsylvania, and Louisiana. Arkansas and Colorado stipulate 
that no county may be divided in the formation of senatorial districts. Pennsylvania, 
New York, and Oklahoma set down in their constitutions the circumstances under 
which seats in their senate are to be allotted, and govern those instances in which 
counties or portions of counties entitled to two or more senators are to be divided. 
Louisiana limits the possibility of internal partition of its parishes for representative 


purposes, or rather senatorial apportionment, to the single parish of New Orleans. 


Pennsylvania and New York establish maximum limits upon the number of senators 
which any county or special area may attain. 

The next group of states to be considered follows the principle of equal senatorial 
representation in terms of the number assigned to each district. ‘Twenty-seven 
states comprise this group, although Montana approaches the possibility of equal 
county representation by decreeing that no county may have more than one senator. 

West Virginia authorizes the division of the state into senatorial districts from 
each of which two members are to be chosen; where two or more counties are 
included in such a senatorial district, both members cannot legally come from the 
same county. The remaining 25 states” adhere to the principle of a single member 
per district in their senates. In general these states do not permit a county to be 
divided in the formation of individual districts unless as in Michigan, Missouri, Vir- 
ginia, and Wisconsin, the area in question is equitably entitled to two or more 
members. Thus in this last group of states the rule is that of a single member dis- 
trict, but that selfsame district may be composed of an entire county, two or more 
counties, or a part of only one county. 

Before passing to the consideration of the lower chambers, attention should be 


? Alabama, California, Connecticut, Florida, Georgia, Illinois, Indiana, lowa, Kentucky, Massachusetts, 
Michigan, Minnesota, Mississippi, Missouri, New Mexico, North Carolina, North Dakota, Oregon, 
South Dakota, Tennessee, Texas, Utah, Virginia, Washington, and Wisconsin. 
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given to the unicameral senate of Nebraska. Here there is provision for legislative 
districts of any one of these types—single-county, combinations of counties, or por- 
tions thereof when the county in question is large enough in terms of population 
to merit two or more members in the unicameral body of this state legislature. 

Delaware makes its house apportionment and districting by constitutional pro- 
visions as is the case with its senate. A number of the New England states employ 
governmental units other than their counties in distributing the seats in their lower 
chambers. These are Connecticut, New Hampshire, Rhode Island, and Vermont, 
where the New England town has been utilized as the primary unit of representa- 
tion whether upon a basis of equality of political unit or proportionately upon 
population. Two states, Illinois and North Dakota, use districts which have been 
established for the purpose of electing their senators as a device for the solution of 
the problem of apportioning their house of representatives. Thus Illinois flatly gives 
three representatives to each senatorial district, while North Dakota allows the num- 
ber to vary. 

The remaining states fall into two groups. The first of these categories proceeds 
to compose its representative districts at the level of the lower chamber by the 
application of various apportionment formulas in such a way as to produce three 
generic types of districts. These are (a) single-county districts, (b) combinations of 
two or more counties, and (c) parts of counties where two or more seats are allotted 
to an individual county. Twenty-one states fall into this first group.* In some of 
these, Kansas for example, the scheme may approach virtual use of counties, or parts 
of counties only, in practice, although there is no specific guarantee of the individual 
status of each county. 

The second group is composed of those states where the lower chamber apportion- 
ment emphasizes the role of the county. In this type of representative system only 
two kinds of districts may possibly be created—single-county ones, or portions of 
counties where the area is entitled to two or more members. Nineteen states fall 
into this class.* 

Florida and Georgia adopt a device whereby their counties are ranked in order of 
population. Then these counties are divided into three unequal groups to each of 
which members are allocated equally in descending arithmetical order. The re- 
maining states in this class provide in each instance that all counties must be given 
at least one member, although there are variations and exceptions to be noted in 
several states’ practice. Maryland gives two each as minimum, while Pennsylvania 
prescribes a variable number, ranging from one to four. Arizona allots its members 
of the house of representatives upon the basis of units of votes cast for governor; this 


* These states are: California, Colorado, Idaho, Indiana, Kansas, Kentucky, Michigan, Minnesota, 
Montana, Nevada, New Mexico, Oklahoma, Oregon, Tennessee, Texas, West Virginia, South Dakota, 
Virginia, Washington, Wyoming, and Wisconsin. 

* Florida, Georgia, Alabama, Arizona, Arkansas, Iowa, Louisiana, Maine, Maryland, Massachusetts, 
Mississipi, Missouri, New Jersey, New York, North Carolina, Ohio, Pennsylvania, South Carolina, and 
Utah. 
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unit of representation is one member for each 2,500 votes or major fraction thereof. 

This presentation of the use of the county in the apportionment process has been 
made with this precise objective—to show that in the general process of electing our 
representatives, we force them to become subsidiary in their appeal and thus tarnish 
and blunt the glitter and importance of their offices. Inescapably the political suc- 
cess of the would-be member of a state legislature is hitched to his party’s fortunes 
in all but Minnesota and Nebraska,” and also is indubitably geared to partisan 
activity at the county level. The burden of the argument here runs in this wise; 
so long as great dependence is had upon the county or some grouping of counties as 
the measure in any way of the electoral unit for our state representatives and our 
state senators, just that long there will be a politicizing of their character beyond 
that required by the recognition of the essentially representative nature of the political 
posts they seek. 

Virtually all—there are exceptions—of the counties will elect as their own 
officers a series of persons to serve variously as sheriffs, commissioners or super- 
visors, county auditors, treasurers, recorders or registers of deeds, surveyors or drain- 
age commissioners, prosecutors, and coroners. Legislative candidacies are unavoid- 
ably linked with the fate of county tickets. Would-be legislators have, in many 
instances, to accommodate their campaign plans to the general type projected for 
all and sundry county offices and candidates. 

State representative systems are then related to the individual political patterns 
of each state for which they have been created. Lacking the dramatic character 
assigned to policy-making posts under the concept of the short ballot, these positions 
within American state legislatures find their fate in a diminution of their individual 
importance intrinsically, while their political and partisan significance sets them in the 
framework of the county or district party organization, and renders them less 
significant in the statewide sense, and much more vital in the local or electoral sense. 

Local traditions embedded in party practice at the county or district level also 
affect the freedom of candidacy, the chance at a significant tenure, and the opportu- 
nity for the development of leadership. Rotation of the office from region to region; 
rotation in terms of consecutive elections or candidacies permitted to individuals; 
the relation of political success to definite ascension rung by rung of a locally con- 
structed ladder of political prowess and preferment—all tend likewise to envelop 
the state representative system with incrustations about which little is actually known 
in terms of operation. 

Reiteration would emphasize in this section of this article these basic points. 
First, the office of representative or senator at the state level is innately political in 
character by reason of being a representative position and because it is elective in 
nature. Second, the American states must conjure with the county in the process 
of apportionment no matter what the formal representative basis may be. Conse- 


® These states are ostensibly non-partisan as to the method of electing their senate in Nebraska and 
house in Minnesota. 
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quently one range of political and partisan implications of state legislative apportion- 
ment stems directly from the linkage of the electoral details of representation to the 
political features of the county party organization, district committee, or courthouse 


ring. 

But this is not the only way in which otherwise latent implications of state legis- 
lative apportionment may be manifested. Obviously the entire atmosphere in which 
these politically significant legislators set to work conditions their role and its dis- 
tinctive attributes. Consideration is not to be given to the architecture of legislative 
chambers or to the staffing of these agencies either with personnel or working space 
in which to function. Nor are we thinking in terms of the procedural milieu within, 
and with which, any legislative body must gird itself in order to function. 

The action of legislatures involves the process of compromise and reconciliation 
to a very considerable degree. Coalescence upon some presumably defensible measure 
has to be achieved if the process of legislation is to attain fruition in any particular 
instance. What concerns us at this point is not a philosophical discussion of the 
legislative process in its semantic or logical phases, or even in the cross bargaining 
stages that must be indulged in to attain agreement as to the fate of a proposed law 
or constitutional provision. What does concern us are in effect the breaking points 
at which such determination of the fate of a measure can or must occur within the 
scope of legislative decision. 

There are four places or stages in the entire legislative process where such nu- 
merical figures become critical, and whatever point is established arithmetically on 
each of these stages has political and partisan implications for the fate of state legis- 
lative apportionment. These are (a) passage of measures for normal application 
of such customary effective date as may be constitutionally provided; (b) passage 
as an emergency measure to be given immediate effectiveness; (c) action of the 
legislature on gubernatorial vetoes either item or general; and (d) actions relating 
to constitutional revision and amendment. 

Obviously our state legislatures use a majority vote of some kind as the measure 
of the passage er- rejection of a bill. But what majority, or rather majority of what? 
Several practices can be noted among the states. A number of states follow the 
usage of the national Congress, in that a majority of the members present and 
voting on a measure are sufficient to conclude action thereon. In all such cases a 
quorum of one-half of the membership is required to be present in order to validate 
the action. States pursuing this practice include Alabama, Connecticut, Florida, 
Maine, Massachusetts, Mississippi, Montana, New Mexico, North Carolina, Rhode 
Island, South Carolina, Texas, Vermont, and Wyoming.® It should be noted that 
Vermont requires a larger majority on some types of measures than on others. 
Arkansas demands that a majority of the membership of each house approve a bill 
prior to passage;* so do New Jersey and Tennessee. Kentucky and Virginia specify 


*Sce 8 THe Book or THE STaTEs, 1950-1951 116 for table giving this data. 
7 hid. 
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that two-fifths of the elected members of each house must be present, and that the 
bill will carry upon a favorable majority of those voting, New Hampshire indulges 
in a complicated formula. A majority of the members of its house constitutes a 
quorum for doing business. But when less than two-thirds of the representatives 
elected shall be present, the assent of two-thirds of these is necessary to render their 
acts and proceedings valid. Not less than 13 of the New Hampshire senators shall 
make up a quorum for doing business, but when less than 16 are actually present, 
the assent of 10 is necessary to render their actions and procedure valid. The other 
28 states introduce the requirement that a majority of all members elected to each 
individual chamber must vote in favor of a measure before it can be deemed passed. 

The next matter of import in terms of majorities, or prescribed agreement points, 
in terms of the raw mechanics of legislation, concerns itself with what are known 
as emergency measures or measures to be given immediate effect. This is a prob- 
lem encountered at the level of the states and not at the procedural level and pattern 
of the national Congress. That body, #.c., Congress, is not faced with either the 
constitutional requirement of a uniform effective date for all of its enactments, nor 
with the necessity of accommodating itself and its work to the institution of the 
referendum. The states generally face the first of these problems, and the group 
of them which also possess the institution of the referendum meet both of these 
limitations to legislative discretion as to the effectuation of a statute in terms of 
time. The chief method proposed for solution of this problem has been the device 
of the so-called emergency act given immediate effect. Since in virtually all in- 
stances the principal element of emergency inheres in the choice between the delayed 
date for initiation of enforcement enjoined by the constitution, or the election of the 
date of signature, fixation of the great seal of the state, and promulgation as marking 
the effective beginning of the measure’s administrative history, this element of 
emergency frequently becomes one of confusion, misapprehension, and mystery. 

If an emergency measure cannot be determined at the state legislative level on any 
other basis than the above, how do these bodies go about doing so? For many the 
answer is that discretion exists in them for this purpose. Should they decide upon 
an immediate effective date and declare it in either the preamble, a separate caption, 
or distinctly in the text of the statute, they may do so in the regular course of legis- 
lative activity, and without the requirement of an enlarged majority vote.* 

Another group of states choose to be more specific. They prescribe a fixed ma- 
jority distinctly higher than that requisite for the passage of a bill in order that an 
early, immediate effective date may be given to a statute or law. By most of the 
constitutions of the states enjoining this practice, the necessary vote is usually de- 


®1 would so class the following states: New York, Pennsylvania, Arkansas, Mississippi, Louisiana, 
Maryland, Iowa, Wyoming, Idaho, Nevada, New Jersey, Kansas, Tennessee, Oregon, Montana, Washing- 
ton, Minnesota, Vermont, Wisconsin, Rhode Island, New Hampshire, Georgia, Florida, Delaware, North 
Carolina, South Carolina, Indiana, Alabama, Kentucky, South Dakota, and Connecticut. This is de- 
termined upon the basis of their constitutions and their legislative rules. 
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fined as two-thirds. There are variant interpretations however as to the base from 
which this two-thirds is to be taken. Massachusetts refers to two-thirds of the 
members of the house in question. Virginia demands a vote of four-fifths of the 
members present and voting to accomplish this purpose. Sixteen other states® pre- 
scribe a two-thirds majority of all members elected to the particular chamber. 

Veto provisions will next be scrutinized. North Carolina alone among the 48 
states does not make provision for the executive veto of legislation proposed by the 
law-making body of the state. The possibility of the veto of items in appropriation 
measures, or in rare instances items in so-called emergency or immediately effective 
acts, is found in all except the following states: Indiana, lowa, Maine, Nevada, New 
Hampshire, North Carolina, Rhode Island, Tennessee, Vermont, and West Virginia. 

Customarily an executive veto, whether of an item of a bill appropriating money 
or of an entire substantive measure, can be overridden by a larger majority in the 
separate chambers than that by which the proposed act passed in the first instance. 
The next point in the current discussion is an analysis of this enlarged and increased 
majority in order to displace the effect of an executive veto. Connecticut appears to 
have the most lenient provision—namely, that a majority of those present may act 
to override an executive veto. Alabama, Arkansas, Indiana, Kentucky, Tennessee, 
and West Virginia specify a vote equal to a majority of all elected members as 
necessary to displace the executive disapproval of the particular item or bill. Rhode 
Island decrees that the majority shall be three-fifths of those present, while Delaware, 
Maryland, Nebraska, and Ohio require this to be three-fifths of those elected to the 
chamber. Florida, Idaho, Massachusetts, Montana, New Mexico, Oregon, South 
Dakota, Texas, Vermont, Virginia, and Wisconsin follow what is essentially the 
national rule of two-thirds present and voting, assuming a quorum is on hand. The 
remaining 25 states apply the principle of a majority equal to two-thirds of mem- 
bers elected if a veto is to be overridden.’” 

Matters other than ordinary legislation are committed to the discretion and 
responsibility of our representative state legislatures. Constitutional amendment 
and constitutional revision may be initiated at this level of American state gov- 
ernment. Here there will be treatment of two distinct processes. The first is that 


of the proposal of particular amendments to constitutions by action of the state 


legislatures; the second involves the procedures requisite to call in being, and to 
organize a revisory convention in the several states. 

In each of these processes we encounter again this matter of a prescribed ma- 
jority as requisite for the consummation of such actions as those just detailed. 
Forty-seven states have vested power to propose constitutional amendments in their 

* The “two-thirds rule” states in terms of immediate-effect limits are: Utah, Missouri, California, 
Colorado, Oklahoma, Texas, West Virginia, Illinois, Ohio, Arizona, Nebraska, North Dakota, Michigan, 


New Mexico, and Maine, plus Massachusetts just cited with its reference to two-thirds of members 


of the house in question. 
*° For the practice of the states with regard to the votes on both general substantive vetoes and on item 
vetoes, sce 8 THe Book or THE STATES, 1950-1951 117 for the table giving this detail. 
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respective legislatures; New Hampshire is the lone exception. In general these 
elective, representative state legislatures are used only for the proposal of the amend- 
ment, although in Delaware the power of ratification vests in the body immediately 
subsequent to that which proffered the measure for consideration as a change in the 
fundamental law of the state.’ 

In terms of the voting majority required to submit an amendment to possible 
ratification there is again some degree of variance in practice to be noted. Minnesota 
and Arkansas speak of a majority in both houses as being necessary. States re- 
quiring a majority vote of all members elected are Arizona, Missouri, New Mexico, 
North Dakota, Oklahoma, Oregon, and South Dakota. Still others are willing to 
trust a majority of their elected members, but further add to the procedure pro- 
visions intended to strengthen or to clinch, as it were, this action itself. Connecticut 
allows the first step to proceed from the House of Representatives, but decrees that in 
the next session two-thirds of both chambers must approve; the primary action 
by the House is by a majority elected. Indiana, Iowa, Massachusetts, Nevada, New 
York, Pennsylvania, Rhode Island, Tennessee, Virginia, and Wisconsin stipulate 
that the proposal must be by a majority vote of all members elected in two successive 
sessions. Tennessee varies this practice by providing that a two-thirds vote of 
members elected is necessary to complete the submission during the second of these 
sessions. Alabama, Florida, Kentucky, Maryland, North Carolina, and Ohio consti- 
tute what may be called the “three-fifths” states, although all but North Carolina 
use the total members elected as the integer measuring their base for the applica- 
tion of this majority. New Jersey introduces another variation; proposal of an 
amendment to its constitution can be accomplished by either three-fifths of the 
members of both houses acting in sequence in the same session, or else by the 
majority of members elected for two successive sessions. The group of the “two- 
thirds-vote” states must now be considered. These are: California, Colorado, Dela- 
ware, Georgia, Idaho, Illinois, Kansas, Louisiana, Maine, Michigan, Mississippi, 
Montana, South Carolina, Texas, Utah, Vermont, West Virginia, and Wyoming. 
In Delaware if such a measure receives this vote of two-thirds of the elected members, 
it is deemed a properly adopted amendment. Vermont specifies a two-thirds vote of 
the senate and a majority of the house for the initial suggestion of the amendment in 
the official sense; this is to be followed by a vote of a majority of all elected members 
in the succeeding session.’* 

We have thus far paid attention to the matter of the voting majorities required 
in the various states for the passage of bills into law, for the giving of measures 
immediate effect by the declaration of an emergency requiring such special effectua- 
tion, and in the matter of vetoes. Likewise we have expounded the provisions 

11 For the details of a great portion of this matter of constitutional amendment, see 8 THe Book oF 


THE STATES, 1950-1951 88-94. 
12 See the appropriate reference to each state, ibid. 
in the footnotes appended to this tabular presentation. 


Often illuminating variations will be revealed 
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governing the proposal of amendments to state constitutions by legislative action 
alone. These specified majorities, especially those which are higher than the so-called 
congressional rule of majority voting, with a quorum present, have significance in 
relation to the various apportionment and representation systems in vogue within 
the American states. We shall return to this point after a discussion of state consti- 
tutional conventions in relation to this matter of legislative votes and the political 
and partisan implications of state legislative apportionment. 

Thirty-six of the American states make provision in their fundamental laws for 
the process of calling into being a general constitutional convention to revise their 
governmental system. While a number of these states provide for the mandatory 
submission of the question as to whether or not there will be held such a con- 
vention, even in those instances it is felt that the legislature still has the discretionary 
power of action at intervals other than those selected for this compulsory submis- 
sion of the question. With these mandatory submissions we are not concerned 
until attention must be paid to the method of organization of the convention. Here 
we will treat of the provisions relating to the vote by which the question of a call 
of a convention is submitted to the voters by the legislature. 

A simple majority vote of the legislature is specified in Arkansas, New York, 
Oklahoma, Oregon, and Wisconsin. Majority vote of members elected is the 
rule in these additional states—Alabama, Kentucky, Tennessee, Virginia, and 
West Virginia. Nebraska decrees that the vote to submit a call for a 
constitutional convention must be three-fifths of all members elected to its uni- 
cameral senate. With the possible exception of Maryland, which authorizes such 
action as is here considered by a two-thirds vote of both houses, the remainder of 
the states stipulate either two-thirds of all members, or the same ratio of all mem- 
bers elected, as being necessary to compass the desired action. 

The responsibility of the state legislatures with regard to constitutional conventions 
is not ended with the matter of submitting to the electorate of the individual states the 
question as to whether or not such a body shall be summoned. In a large group 
of states all matters relating to the organization of the convention and the election 
of members, while largely controlled by precedent and previous practice, are held 
by the legislature as a discretionary power to be exerted subsequent to the approval 
of a call for a convention. In others, the general outline of the structure and com- 


position of a constitutional convention is specified in the actual state constitution, and, 
for the purpose of filling the membership and securing the personnel of such con- 
stitutional revisory agencies as these conventions, either causes reliance upon legis- 
lative discretion, or else actually employs the going apportionment basis in vogue 
in the state in question at the time of the summons of the convention. In either 


event these situations are also fraught with significance in terms of the political and 
partisan aspects of state legislative apportionment. 
Attention will be concentrated in the next few paragraphs on either this matter 





PouiticaL AND Partisan IMPLICATIONS 427 


of the relationship of the structure of state constitutional conventions to legislative 
discretion at the level of decision, or the linkage of convention structure and com- 
position to existing apportionment systems. 

Constitutional conventions in California are not to exceed in membership the total 
of the two houses of that state’s legislative body and are to be chosen in tha same 
manner; presumably this means either that the same districts are employed or 
that such a choice on the part of the legislature implementing this provision would 
be upheld.’ In Colorado such a convention is to be twice the size of the senate 
and the delegates are to be chosen from the same districts as are the respective 
senators.'* Delaware decrees that two members at large shall be elected from each 
of the state’s three counties, and that one additional member of the convention shall 
be chosen from each and every representative district of the state.® Any consti- 
tutional convention in Florida must be of the same size as the house of representatives 
of that state, and the delegates are to be apportioned in the same manner as are 
the members of the house.1® The constitution of Idaho, while silent as to the 
precise mode of the election of delegates to its constitutional conventions, does say 
that their number must not be less than double the total of the most numerous 


7 


branch of its legislature.’” Illinois utilizes twice the number of its state senators as 


the measure of the personnel of its constitutional conventions and enjoins the em- 


ployment of the same senatorial districts as the electoral units for such convention 


delegates.'® 


Kentucky duplicates the membership total of its house of representatives 
and prescribes the use of the identical districts in electing its convention delegates.’® 

Maryland requires that there be the same number of convention delegates as the 
total in the state legislature, and that each representative and senatorial district 
shall elect the same number as it does in ordinary legislative elections.2° In Michigan 
a constitutional convention will be composed of three delegates elected from each 
of the state’s 32 senatorial districts.2* Minnesota enjoins that the desired consti- 
tutional convention shall duplicate in membership total and in elective districts 
the exact setup provided for its house of representatives.** Missouri specifies that 15 
members of its constitutional conventions must be chosen from the state at large; 
besides these, two shall be chosen from each of the 34 senatorial districts into which 
the state is divided.** Montana is another state which duplicates its house of repre- 
sentatives in number and apportionment or districting when engaged in consti- 
tuting a convention to revise its fundamental law.** Nebraska echoes this last 
stipulation, requiring that its conventions be composed of as many members as its 
legislature and that they shall be elected from the same districts.*® 


18 Carir. Constr. Art. XVIII, §§1, 2; Art. IV, §1. 

1* Coto. Const. Art. XIX, §§2, 1; Art. V, §1. 

18 Der. Const. Art. XVI, §§1, 2. 1° Fra. Const. Art. XXVII, §§1, 2. 
17IpaHo Const. Art. XX, §§1, 3; Art. III, §1. *8 Itt. Const. Art. XIV, §§2, 1. 
1° Ky, Const. §§256, 258. 2°Mp. Const. Art. XIV, §§1, 2. 
21 Micn. Consr. Art. XVII, §§1, 2, 4. *2 Minn. Const. Art. XIV, §§1, 2. 
*8 Mo. Consr. Art. XII, §§1-3(c), Art. III, §$49-53. 

#4 Mont. Const. Art. XIX, §§9, 8. 

*° Nes. Const. Art. XVI, §§1, 2; Art. III, §§2, 4. 
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Nevada's conventions for constitutional revision cannot have less than the total 
membership of both houses of its legislature; other details appear to be discretionary.”* 
New Mexico enjoins as many convention delegates as there are members of its 
house of representatives.**7 New York prescribes the election of 15 delegates from 
the state at large, and three additional from each of the state senatorial districts as 
they may currently be apportioned or established.** Ohio requires the convention 
personnel to be as numerous as is its house of representatives, but apparently leaves 
further details to its legislature at the time of the organization of the convention.”® 
South Carolina decrees a personnel for the convention equal to that of its most 
numerous branch.*° Utah carries the same provision into practice except that it 
demands the total of the seats in its two houses as the measure of the proper mem- 
bership for its conventions.** Washington reverts to the rule approving the same 
number as that of its most numerous legislative branch.3* With Wyoming we con- 
clude the recitation of this detail; it wants a total in its constitutional conventions 
equal to its combined legislative memberships.** 

Now in all this discussion of majorities in legislative action on bills, on matters 
of immediate effect, on vetoes of any type, on proposals of constitutional amendments, 
and on submission of calls for constitutional conventions, there should be apparent 
one factor pertinent to the student of state legislative action. That is the volume 
of material encountered repeatedly in the mills of state legislation which calls for an 
extraordinary majority. Undoubtedly the fact that in many states these extraordinary 


or enlarged, special majorities are constitutionally required exerts a potent influence 


upon the course of legislative action. 

To illustrate this situation practically. In Michigan it is necessary to have half 
of the membership of the house of representatives, or 50, present as a quorum in order 
validly to proceed with legislative business. It is necessary to have 51 favorable votes, 
or a majority of the 100 members elected to the chamber, on a measure as a condi- 
tion precedent to its passage. Should it be desired to give the proposed law immedi- 
ate effect, then 67 out of the 100 elected members must support that action and 
cohere to bring about that result. Again, if this measure be vetoed, the same 67 
house members must be summoned to agree to override that veto, and if it is a 
question of the proposal of a change in the constitution that same two-thirds of all 
elected members must conjointly agree. 

Under these circumstances apportionment and districting arrangements can 
achieve a different type of significance and possess diverse implications than in one 
of the relatively few states relying upon the imitation of the more familiar, more 
elastic congressional rule—that a quorum being present, a majority of those voting 
is sufficient to bind the chamber in question. The strategy and logistics of legis- 


2° Nev. Const. Art. XVI, §§1, 2; Art. XIX, §§1-3. 

27.N. M. Const. Art. XIX, §§1, 2. 2°N. Y. Constr. Art. XIX, §§1, 2. 
2° Onto Constr. Art. XVI, §§1, 2; Art. II, §1a. 8°. C. Constr. Art. XVI, §§1, 3 
*! Uran Const. Art. XXIII, §§1, 2. 82 Wasu. Const. Art. XXIII, §§1, 2 
*8 Wyo. Consr. Art. XX, §§1, 3. 
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lation are certainly affected by the requirement of these larger margins of favorable 
votes so strongly buttressed by constitutional provisions among the various states. 
Patently it is easier for the legislative strategist or the conniver or manipulator to 
seek for a majority which may fall as low as 26 out of 51 in a chamber of 100, if he 
is following the congressional type of rule, than it is to be faced first with the prob- 
lem of having a quorum or 50 officially in attendance, with roll calls required on all 
bills in many states, and then with the question of securing by his endeavors 51 
commitments on his side of the issue. To some extent then the connection of this 
feature of extraordinary majorities in terms of voting behavior in our state legisla- 
tures with the separate feature and phenomenon of our apportionment systems can 
have considerable political significance. 

Precisely how this is to be interpreted is subject to conflicting summations. It 
can be appraised from at least these three ensuing viewpoints, all of which seem 
to have their merits as interpretations and evaluations of these factors of larger 
required majorities for legislative decision at the state level. First, we have indicated 
the increased difficulty in building up agreement and in reaching a compromise 
upon essential legislative measures, if this must be done against an extraordinary total 
vote which is specifically required. Thus in apportionments which are grievously 
out of line in point of time or because of inadequate formulas or because of deliberate 
adoption of discriminatory systems of districting and apportioning of seats, it may be 
literally impossible for support to be built up in behalf of legislation desired by the 
presumably disaffected regions and interests within the state. 

On the other hand it may be equally more difficult for persons seeking to per- 
petrate bad, hasty, and ill-considered legislation, to do so in the face of these retaining 
walls of specified special majorities, than in the heat and fire of discussion in a 
chamber but half filled. Patently the swords of controversy are blunted, the 
fencing foils are tipped, when it is necessary to reckon an absent member as a vote 


against, and to strive for two votes to offset a vacancy in the complement of the 


legislature. In other words while the urban areas, or for that matter any sectional 
faction, cannot, in a legislative system following this and similar practices, get all 
that they want or even much of it, there is no great chance that they will be seriously 
hurt or maimed in their operations, for in these latter types of cases the enlarged, 
specified majority becomes a shield and a buckler to them against too appallingly 
gross an insult in the political sense. 

It is in the third aspect of the problem that the vital difficulty seems to inhere, 
and it does so in apparent contradiction of the apportionment setup which may be 
in effect. These required, previously determined, agreement points, so far as de- 
cisions upon possible laws are concerned, have the effect of warning all pressure 
groups, lobbyists of all types, and professional manipulators, of the winning or losing 
point in terms of that legislative bout. Needless to say this is equivalent to rigging 
the main event. Hence it is that the veto power of pressure groups can be more 
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forcefully brought into play at the level of the state legislatures than elsewhere. Just 
what part these special majorities demanded by our states as tokens of popular 
support of legislative enactments and decisions have played in the growth and 
perdurance of lobbying activities in connection with state legislatures, and what part, 
major or minor, these more institutionalized lobby groups and pressure machines 
themselves play in condoning, if not occasioning, lapses and errors in apportionment 
practice and procedure, merits more investigation because of its own peculiar 


significance and implications. 

The last phase of our inquiry in this second, large, section of this study bore upon 
the relation of legislatures in the states to the process of constitutional amendment 
and revision. The analysis contained in the preceding paragraphs will apply with 
force and emphasis to the matter of the action of such state legislatures in proposing 
individually suggested changes to the fundamental laws of the states they serve. 
Comments in succeeding portions of this article will be directed at the obvious 
significance, in the policy and partisan sense, in continued reliance upon legislative 
proposal of constitutional amendments exclusively, as is true in some of the 
American states; at the patent volume of discretionary control which these state 
legislatures possess in the matter of the submission of the proposed call for a consti- 
tutional convention to the voters of the state; and at the fact that many of our states, 
and a number of those with supposed apportionment difficulties, persist in relating 
their method of organizing and constructing the personnel complement of their 
constitutional revisory bodies to the pattern, in terms of mathematics and geography 
as well as selection, of their ordinary law-making bodies. Surely to continue to do 
this, or further to seek to do so, is, in terms of apportionment “agues,” nothing less 
than to bed down in a swale full of mosquitos. 

The third part into which this article is divided has to do with the results 
of the referral of certain questions to informed individuals in the various American 
states. A questionnaire with 6 principal questions was devised and sent out to some 
204 persons within these various political units of the United States. Response has 
been quite heartening, representing over 50 per cent return from the individuals, 
and covering at least 45 of the states. While quotation wil! occur in terms of some 
of the answers, there will be no specific indentification of the correspondents other 
than to say that they included legislators, public officials, political scientists, publicists, 
and personal friends believed to have judgment and the ability to exercise it. The 
author is grateful to all for their assistance. 

The first question was this. In your opinion which of these factors occasions 
most frequent controversy in your state with regard to legislative apportionment? 
Check these from 1 to 6 in order of significance. The factors listed were the follow- 
ing: 

Number of chambers Representative basis 
Size of houses Fairness of districting 
Frequence of apportionment Apportioning agency 
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The answers of the correspondents rated these factors in order of their sig- 
nificance as follows: first, fairness of districting; second, representative basis; third, 
frequence of apportionment; fourth, the matter of the apportioning agency; fifth, 
the size of the various branches or houses of the legislature; and sixth and last, the 
matter of the number of chambers. 

Table I reproduced immediately below will give the distribution of the weightings 
from those indicating such on each of these items. 


TABLE I 





Item Second Third Fourth 


Number of chambers. ; q 1 8 9 


Size of houses....... : d 6 


Representative basis 22 


Fairness of districting 

















| 
| 
Frequence of apportionment ; q 20 yx 
} 
| 


Apportioning agency 


The second question was drafted as follows. In your opinion is your state's 
legislative apportionment productive of significant controversies in the political 


SCNSE «4. 


Between major political parties No 
Between rural and urban areas ; No 
Between geographical regions without regard to urban 

or rural distinctions No 
Between metropolitan and non-metropolitan areas No 
Between labor and business interests Yes No 
Between parts of metropolitan areas ; Yes No 


Needless to say the replies to these were distinctly interesting. On the question 
as to controversy between political parties over legislative apportionment, the an- 
swers were: yes—43; no—57. In terms of agreement among the replies this is the tale. 
All correspondents from Alabama, Colorado, Delaware, Georgia, Idaho, Indiana, 
Iowa, Kansas, Louisiana, Maine, Maryland, Mississippi, Nebraska, North Carolina, 
North Dakota, Oregon, South Carolina, Tennessee, Texas, Utah, Vermont, West 
Virginia, and Wyoming agree that apportionment does not produce controversy 
between their political parties. Equally certain that it does are all the correspondents 
from California, Florida, Massachusetts, Michigan, New Hampshire, New Mexico, 
Pennsylvania, Rhode Island, South Dakota, and Wisconsin. 

Division in the views of the informants was apparent in the following states: 
Illinois, Connecticut, Kentucky, Minnesota, Missouri, New Jersey, New York, Ohio, 
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Oklahoma, Virginia, and Washington. Montana and Nevada were neither heard 
from nor was material at hand from which to deduce a possible answer. 

The rural-urban cleavage was recognized almost unanimously as occasioning 
apportionment arguments and controversies. Ninety-four correspondents agreed 
that this was a prime factor, while only g felt that it was of no importance whatsoever. 
The states where it was the opinion of all informants that this issue did not occasion 
controversy in the apportionment sense were Kentucky, Idaho, Mississippi, and 
South Dakota. Information was lacking here from North Dakota, Montana, and 
Nevada. 

The third of these subsidiary questions relating to the occasion of controversy 
over apportionment had to do with the matter of geographical or sectional cleavage 
without regard to urban or rural distinctions. Here the replies ran as follows: 
yes—46; no—4g. 

Affirmative agreement as to the presence of these sectional or geographical factors 
operating upon the apportionment problem came from all respondents in Florida, 
Iowa, Kansas, Delaware, Mississippi, Nebraska, New Hampshire, New Mexico, 
North Carolina, South Carolina, South Dakota, Tennessee, Texas, and Washington. 
Only negative replies came from this group of states: Arkansas, Indiana, Louisiana, 
Maine, Massachusetts, Minnesota, Missouri, Rhode Island, Vermont, and Virginia. 

Sharper divisions of opinion came from the informants in these states: Arizona, 
California, Georgia, Idaho, Michigan, Illinois, Kentucky, New York, Ohio, Okla- 


homa, Oregon, Pennsylvania, Maryland, Utah, Wyoming, Wisconsin, and West 
Virginia. For the other states not listed here the information was either inadequate 


or completely missing. 

The fourth subsidiary point was that of cleavage between metropolitan and non- 
metropolitan areas. This factor received substantial recognition as one occasioning 
strife over state legislative apportionments. Sixty-seven responses were affirmative, 
while 32 were listed as negative. The only states from which there was a reply 
unanimously in the negative were these: Vermont, Rhode Island, Louisiana, Arkan- 
sas, Tennessee, New Hampshire, Mississippi, Idaho, Arizona, Delaware, and Colo- 


rado. 
The fifth sub-question involved the decision as to whether stress and tension 


between labor and business interests entered into the apportionment complex of 
the states. Here only 22 affirmative replies were received as against 69 nays. Arizona, 
California, Connecticut, Maryland, Nebraska, New Jersey, Oregon, Rhode Island, 
Tennessee, and Wisconsin appear to be the states in which cleavage between labor 
and business has significance in terms of apportionment. In another large group 
of states there occurred division of opinion among the correspondents who an- 
swered. This latter group of states included: Indiana, lowa, Michigan, Minnesota, 
New York, Ohio, Utah, West Virginia, and Washington. 

The sixth and last of the subordinate queries within this second question sought 
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to focus attention upon a phenomenon which seems to be developing within some 
states and seems to have import for the student of state legislative arrangements 
in the future. That is the incipient, and as yet oftentimes latent, hostility and 
cleavage within metropolitan regions in terms of portions thereof. 

Only 16 affirmative reports were noted as against 80 negative replies. The affirm- 
ative answers came from Arkansas, Pennsylvania, Massachusetts, Maryland, Cali- 
fornia, Arizona, Wisconsin, Oregon, Michigan, Minnesota, New York, Washington, 
and Ohio. Seldom were the responses in these states in agreement and it can be 
noted that there is a certain awareness of this newer type of intra-metropolitan area 
strain but time has not permitted it to develop to the point where it has become a 
factor in state legislative apportionment. 

The third principal question submitted to these informants was this. Jn your 
opinion does your state legislative apportionment figure as an issue in the following 


situations... 


. Labor and management 5 No 
. Support of public education No 
. Highway fund distribution No 
. Local government subsidies and support No 
. Social welfare programs No 
. Taxation and public finance No 
7. Legislative organization itself Yes No 
. Imbalance of party strength Yes No 


On the first point, that of labor and management and the connection of state 
legislative apportionment as an issue in that situation, the replies were: 25—yes; 68— 


no. In general the suggestion of such interconnection of this factor of apportionment 
with the issue of labor and management came from the following states: Arizona, 
California, Florida, Georgia, Idaho, Indiana, Iowa, Maryland, Michigan, New 
Hampshire, Ohio, Oklahoma, Oregon, Rhode Island, Tennessee, Utah, and Wash- 
ington. It would appear also that there was some evidence to support similar con- 
clusions as to New Jersey and Connecticut. 

The second subordinate point was that of support of public education. Here 51 
informants argued that this involved the apportionment issue and 43 were likewise 
certain that it did not. States in which all correspondents agreed on an affirmative 
stipulation were Arkansas, Delaware, Wisconsin, Kansas, South Carolina, Arizona, 
Florida, Nebraska, Iowa, New Hampshire, and Tennessee. The states where all 
responses were negative were Colorado, Mississippi, Louisiana, South Dakota, Ala- 
bama, Kentucky, Virginia, Idaho, and Rhode Island, although the last was qualified 
by the phrase “not openly.” The distribution here would indicate a rather strong 
linkage of apportionment and its significance in terms of the support of public 
education. 

Highway fund distribution was the third sub-head. Here 66 informants voted 
that it was an issue in connection with apportionment; 30 were of an opposite 
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opinion. Areas of complete agreement as to the validity of the apportionment 
problem as an issue in connection with the highway fund distribution were found 
in Washington, Oklahoma, Ohio, Maryland, New Mexico, Minnesota, Arkansas, 
Wisconsin, Kansas, South Carolina, Arizona, Florida, Nebraska, lowa, New Hamp- 
shire, Tennessee, Mississippi, and Colorado. In other words in 18 states the issue 
was sufficiently keen that all persons queried agreed in relating it to the problem 
of apportionment. At the opposite extreme the states of Oregon, Delaware, 
Louisiana, South Dakota, North Dakota, Alabama, Kentucky, Virginia, and Rhode 
Island disavowed such interconnection of these twin problems—apportionment and 
highway fund administration. Since only g states seemed to indicate that it was 
not an apparent issue, the conclusion must be that this is one of the more general 
sources of difficulty and therefore of significance in terms of partisan and political 
implications of state legislative apportionment. 

Local government subsidies and support produced 55 affirmatives and 39 negatives. 
States in which there was a clear affirmation of the presence of this divisive issue 
were Arizona, Maine, Indiana, Ohio, Maryland, Minnesota, Wisconsin, Kansas, 
South Carolina, Nebraska, New Hampshire, Colorado, Delaware, and Rhode Island 
—14 in all. Denials of the presence of the same issue came from the following states: 
Arkansas, Tennessee, Mississippi, Oregon, Louisiana, North Dakota, South Dakota, 
Alabama, Kentucky, and Virginia. The remaining 22 states from which replies 
were received were divided in their answers, but at least indicated the presence to 
some degree of the particular problem being probed. 

We come now to the relation of social welfare programs to apportionment. 
This time only 43 yeas were noted as against 50 negatives. States where all replies 
were in accord affirmatively were Florida, New York, Kansas, South Carolina, Ne- 
braska, New Hampshire, Delaware, and Mississippi. Negative responses were re- 
ceived uniformly from Iowa, Pennsylvania, Oklahoma, Utah, Maine, Colorado, Rhode 
Island, Arizona, Arkansas, Tennessee, Oregon, Louisiana, South Dakota, Alabama, 
Virginia, and Kentucky. 

Next in line for consideration is the matter of taxation and finance. Fifty-seven 
replies indicated the belief that these issues figured in connection with apportion- 
ment in affecting the politics of the state of the respondees. ‘Thirty-seven did not 
consider it to be so; thus the split here was 57 to 37. Entirely affirmative were 
the answers from these areas: Alabama, Arizona, Maine, Iowa, Delaware, Mississippi, 
New Hampshire, Nebraska, South Carolina, Kansas, Florida, Washington, Michi- 
gan, Indiana, Minnesota, and Wisconsin—16 states. On the completely negative side 
of this sub-question were: Idaho, Oklahoma, Utah, Colorado, Rhode Island, Arkan- 
sas, Tennessee, Louisiana, South Dakota, Kentucky, and Virginia. Eleven states 
made up this group. Nineteen remaining states gave divided replies indicating the 
presence in some degree of this problem of taxation connected with apportionment. 

For the last two subordinate questions emphasis was placed upon matters of 








PouiticaL AND Partisan IMPLICATIONS 435 


legislative organization and on party strength as reflected within the legislature. The 
first was the role and effect of legislative apportionment as it affected the problem 
of legislative organization. On this the replies divided as follows: 68 yeas, 29 nays. 
The following states reported in the negative with uniformity—Maine, Delaware, 
Nebraska, South Carolina, Colorado, Idaho, Rhode Island, Tennessee, Louisiana, 
and Virginia. Divided returns came in from Kansas, Washington, Minnesota, Okla- 
homa, Kentucky, New York, West Virginia, Georgia, Missouri, Wyoming, Illinois, 
Texas, North Carolina, Vermont, and Massachusetts. There are 15 instances of 
such divided or disagreeing returns. The remaining 21 states which made definite 
answer said that their internal organization was affected by the factor of legislative 
apportionment when their law-making bodies undertook to set their procedure in 
motion. 

The last of these subordinate questions sought to ascertain whether there was 
evidence that existing apportionment schemes made for a practical imbalance or 
inequitable distribution or representation of party strength. The overall summation 
of replies was 55 yeas to 43 nays. There would seem to be an imbalance or under- 
representation of party divisions throughout the state by reason of the workings of 
the apportionment systems in these states: Pennsylvania, Oregon, Wisconsin, Indi- 
ana, Michigan, Florida, New Hampshire, Rhode Island, Tennessee, Virginia, Kan- 
sas, Washington, New York, Illinois, Massachusetts, Connecticut, and New Jersey. 
Difference of opinion as to the degree of imbalance of party representation or 
strength arises or is expressed in a number of states—Ohio, California, New Mexi- 
co, Iowa, Maine, Oklahoma, Kentucky, Missouri, Georgia, Wyoming, and North 
Carolina. It would appear that there is some degree of under-representation of some 
party to be found in at least 28 states. On the basis of the negative replies, these 
states would not seem to face this problem in the partisan sense—Maryland, North 
Dakota, South Dakota, Arkansas, Utah, Mississippi, Arizona, Alabama, Delaware, 
Nebraska, South Carolina, Colorado, Idaho, Louisiana, Minnesota, West Virginia, 
Texas, and Vermont. Again Montana and Nevada are missing. 

The fourth principal question was worded as follows. Have any of the following 
changes been proposed in your state in the last ten years? Check those which have. 


Single house legislature Automatic apportionment | 

Straight population as basis for both cham- Shift to voting performances as basis for 
bers representation 

So-called federal plan, with area representa- Specific mandamus provisions applicable to 
tion, in one chamber apportionment 


The replies to this question can be summarized by means of Table II. 

From the data below it appears that the ideas for improvement in apportionment 
mechanics which have been most popular have largely followed one or the other 
features of a general pattern. If the legislatures do not of themselves apportion, let 
there be transfer to some other authority so that mandamus does apply. If nothing 





436 Law anp ConTEMPORARY PROBLEMS 


Taste II 
Replies States 


Single house legislature 43 26 
Straight population as basis for both chambers 43 24 
So-called federal plan, with area representation in one.... 37 26 
Automatic apportionment 35 22 
Shift to voting performance as basis for representation...... 6 6 
Specific mandamus provisions applicable to apportionment 35 17 


else will suffice, change to a single house legislature. In that event an apportion- 
ment does have to occur. 

The fifth principal question was one devised to try to elicit evidence as to whether 
or not the conflicts and controversy in terms of apportionment arrangements and 
representative systems at the level of the American states symbolized deeper cleavages 
than those merely displayed by legislative roll call divisions and party affliations. 
The precise text of the question will be reproduced at this point. It read: Js legis- 
lative apportionment, in your state, symbolic of cleavages sharp and decisive in other 
relations than legislative behavior and votes themselves? 

There were 52 yeas, to 52 nays. Affirmative answers came in from the following 
states in all instances: Delaware, Nebraska, Alabama, Oregon, Wisconsin, Indiana, 
Colorado, South Carolina, New Hampshire, Florida, Mississippi, Arkansas, Massachu- 
setts, Maryland, Maine, New Mexico, and California. Sometimes there:were added 
comments from these 17 states. Thus there are references to the pervasive rural- 
urban cleavage in some of these states as in Alabama, and to the economic cleavages 
within Maryland and Delaware. Influences of dairy and cattle producers are noted 
in Oregon and in Nebraska as deeply seated factors which are exemplified or sym- 
bolized by legislative conflict. 

The negative tally is complete and total in these states: Vermont, North Dakota, 
Wyoming, West Virginia, Minnesota, Louisiana, Idaho, Rhode Island, Utah, Tennes- 
see, Virginia, Kansas, and South Dakota. 

Conflicting answers were received from a substantial number of states which in- 
cluded Michigan, North Carolina, Pennsylvania, New Jersey, Connecticut, Texas, 
Arizona, Washington, New York, Illinois, Ohio, Missouri, Georgia, Kentucky, 
Oklahoma, and Iowa. Again Montana and Nevada were missing. 

So we come to the sixth and last principal question. It was this. Would there 
be significant changes in the political complexion and policy in your state were an 
actually equitable apportionment in theory and practice obtained? Opportunity 
for longer comment was provided here as was also the case in the other questions, 
although an extensive explanation was not expected elsewhere. 

In terms of the overall summary, there were 65 positive answers to this question, 
28 negative ones, and 8 were necessarily described as “qualified.” The location of 
these replies from the standpoint of their state of origin will be summarized. Uni- 
form affirmative answers were received from the various correspondents in these 
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states; Delaware, Alabama, Oregon, Wisconsin, Indiana, Colorado, South Carolina, 
New Hampshire, Mississippi, Massachusetts, Arkansas, Maryland, Kansas, Maine, 
Florida, Michigan, Washintgon, Ohio, and New Mexico. Prevailingly negative an- 
swers came in from these. particular states—Nebraska, West Virginia, Louisiana, 
Idaho, Rhode Island, Utah, Tennessee, South Dakota, North Dakota. , 

While the larger group of answers from this next list of states were indicative of 
the probability of change, they were not reported as such unanimously; there were 
dissents. These were the states in this group: Connecticut, New Jersey, Minnesota, 
Virginia, Iowa, Oklahoma, Kentucky, Georgia, Missouri, North Carolina, Pennsyl- 
vania, Texas, Arizona, New York, California, and Wyoming. 

Now, what are the types of changes which are believed by these informants as 
likely to occur? Obviously these comments must be drawn from those who ex- 
pressed a conviction that a change in apportionment would produce results of sig- 
nificance in terms of political composition of the state. Thus from California, Mich- 
igan, Iowa, and Minnesota comes the indication that the Democratic-liberal and 
labor forces of the state would gain power and influence. In Alabama there is not 
likely to be any change in party composition, which considering the present align- 
ments is not surprising. However, the same increase in the strength of organized 
labor is looked for along with a decrease in the trend toward ultra-conservatism, and 
carried along with these would be increased support for programs favorable to 
urban and industrial areas. Emphasis upon rural problems would decrease in Ala- 
bama, it is felt. Delaware reports that changes probably would take place with 
respect to taxation and with regard to welfare programs. In Florida such an 
apportionment as is visioned here would change the balance from north and west to 
the center and south. It would affect tax distribution, and favor the reorganiza- 
tion of the executive branch and the general revision of the constitution. It is felt 
that Georgia would be more progressive minded if the urban areas of the state had 
more representation. Decided shifts in partisan influence and toward metropolitan 
control of public affairs would undoubtedly occur in Illinois. 

While no apparent change in party control would occur in Maine, it is the 
opinion there that changes in party attitude and program would follow such an 
apportionment. Maryland sees some changes occurring within the dominant party, 
and there is reason to hope for more local home rule under such circumstances. 
From Massachusetts comes this comment: a redistricting with only small changes 
would totally change the political alignment in Congress and in the legislature. 

Missouri suggests that there might result some strengthening of unions, a but- 
tressing of the urban groups in both parties, and a change in the emphasis of high- 
way programs together with an increase in grants-in-aid and permissive legislation 
to cities. Labor and the Democratic party would certainly gain in New Hampshire. 
New Mexico correspondents stress the effect of the 1948 apportionment in changing 
the general bias of that state’s politics, giving it a slightly different racial and re- 
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ligious aspect than formerly. Again in Ohio there comes the connection between 
urban gain and benefit to the Democratic party; however there is doubt as to 
whether there would be improved legislative-executive relationship even under 
these conditions. 

Oregon might see a growth in Democratic strength in the legislature, which 
would also be pro-labor and pro-metropolitan in character. However hints that there 
are possible internal cleavages within Portland militates against a full exploitation of 
this conclusion. South Carolina sees the possibility of constitutional changes being 
more readily secured were the legislature equitably apportioned. Texas cities would 
have greater influence as well as the newer areas of the state in terms of develop- 
ment and population growth. It is felt that this would not alter greatly the essentially 
conservative complexion of the Texas legislature. Different apportionment patterns 
in Vermont could lead to change in many of the more peculiar and local of her 
political customs, but apparently would not greatly alter policies or programs nor 
touch the element of party control. Reapportionment on a more strictly population 
basis would increase the forces of the liberal wing of Virginia politics but it again 
is doubtful if there would be any great or lasting significance in this fact. Wash- 
ington and Wyoming would look for a reenforcement of a liberal orientation with 
the specified type of equitable apportionment. Such is the general trend of the 
comments as to the possibilities of change were equitable apportionments attainable, 
and as to the character of the changes themselves as they seem to be indicated by 
the tendencies of today. 

By the very nature of the position, a representative who serves in a lawmaking 
body within the communities of the United States is distinctly and ineradicably 
political in character. This simple, elemental fact makes any attempt to scatter a 
given number of these individual representatives throughout any state, political in 
character, because of its nexus with the art and action of policy determination or 
legislation when this function is devolved upon an elected legislative assembly and 
not localized elsewhere within the bounds of American government. Let it be 
recognized that any legislator and any legislative apportionment under the most 
ideal of conditions will be political. 

In Midsummer Night's Dream, Shakespeare has one of Bottom’s companions 
utter the prescient words “This lantern doth the horned moon present.” Repre- 
sentation and apportionment partake of the same character; unable to bring the 
horned moon to hand, the crude rustics and louts of Shakespeare’s immortal creation, 
seized upon that which was at hand which had somewhat of the character and 
nature of the moon—a lantern which too could give light under certain conditions 
and circumstances. Unable to bring the whole people for whom the law is to be 
made to bear upon the decision of particular problems, man has seized upon the 
institution of the representative assembly and made it both the horned moon of the 
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vox populi and yet the lantern as well because it too gives light upon the paths of 
social control and action. 

There are three developing factors which may occasion some change in the setting 
and the lines of the drama of legislation at the plane of the American states. The 
first is simply the lessening value of any distinction between rural and urban as a 
means of measuring cleavage and indicating types of stress anc strain in terms of 
ecological reactions. Are not American communities becoming of a character 
where the basic question is no longer whether each is urban or rural, but rather 
how each is urban in a different way from that in which a comparable community 
is also urban—where all these communities are distinctly characteristic of a civiliza- 
tion which thinks in urban terms even to the point of jealousy and envy over 
themselves and their likes? How will this expanding universe of the urban affect 
the problem of the representative assembly and its apportionment? 

Closely related to this problem is the increasing recognition of the fact of ex- 
treme mobility on the part of the American people, and the rise of the condition of 
Anomie or non-belonging. What significance has representation unless there is 
a sense of community, unless what Krabbe called the feeling for right of the com- 
munity, works in and through as well as for those who compose it? Can censuses 
continue to be adequate for apportionment bases in the face of this modern no- 
madism expressed by this hectic motion to and fro from place to place? Must we 
not search for a new measure of population distribution for apportionment purposes 
in the kinetic form of voting performance in a manner which will still preserve in 
government the power to act? 

Lastly, there is hope in the emphasis upon revitalization of our state legislatures 
through the trend towards annual sessions, in the drive for increased salaries for 
members, in the concern for the development of staff agencies and programming 
units such as legislative councils and reference services, in the realization that in 
the past much has been done to keep the state legislatures as a group from an 
effective partnership and place in the process of government; a hope that in the 
wake of such reworking of our state legislatures awareness may come of the 
outmoded “lanthorn” which will be followed by action on the part of these 
bodies themselves tantamount to a transformation of them into the most effective 
of modern electric lights. 

In a democratic community believing in representative assemblies all the stuff of 
government and public policy are caught up into the symbols and the artistic con- 
figuration of legislative construction. Representative government will adapt its 
pattern if the American states continue to deserve that form of government; if the 
people cannot make it work, then in John Stuart Mill’s words, it may be better than 


they deserve. 





A CASE STUDY IN REAPPORTIONMENT— 
CALIFORNIA 1951 


Ivan HiInpERAKER* AND LAuGcHLIN E. Warers** 


One of the important functions of a state legislature is periodic reapportionment 
of that state’s congressional, assembly and state senate districts. Almost nothing, 
however, has been written about the methodology of the process. This article is an 
attempt to remedy in part the deficiency. It is concerned with the establishment of 
a useful body of materials on state redistricting problems and techniques. 

Good studies of the history and methods of congressional action in distributing 
congressmen among the states are available! On the state level, most work has 
been pointed toward the issue of population versus area in state plans of representa- 
tion,” analyses of state constitutional requirements,* and progress reports on whether 
state legislatures have met or failed to comply with constitutional mandates.‘ 

The lack of case studies of reapportionment procedures in state legislatures could 
be due to several factors. The political nature of the process may seem to demand 
secrecy. Legislators in general display little interest in preparing or having prepared 
adequate historical records of the manner in which they do things. Some outside 
publics give so little evidence of sympathy toward the position of the legislator that 
he may feel there is little use in spending time and effort in an attempt to create 
better understanding. 

The state legislator of this and past “reapportionment generations,” therefore, has 
had to “blunder along,” experimenting at each stage of the project. His advisors, 
if he had any, have been able to do little more than help play by ear. They have 
had an inadequate body of materials to use as a starting point for formulating 
opinions or from which to draw advice. The legislator has been fortunate if he has 
colleagues who participated in some previous reapportionment of the state and are 
still available to make suggestions based on their experience. Reapportionment in 
California_in 1951, both in the types of research done and the manner of preparing 
the bills and working for their passage, was at best an empirical process. 


* A.B. 1938, St. Olaf Collge; A.M. 1942, Ph.D. 1949, University of Minnesota. Assistant Professor 
of Political Science, University of California at Los Angeles, since 1948. Consultant to the California 
Assembly Interim Committee on Elections and Reapportionment during the 1951 reapportionment. Former 
member of the Minnesota State House of Representatives. 

** A.B. 1939, University of California at Los Angeles; LL.B. 1946, University of Southern California. 
Member of the California bar. Member of the California Assembly from the Los Angeles 58th Assembly 
District, since 1946. Chairman of the Assembly Interim Committee on Elections and Reapportionment. 
Vice chairman of the California Republican State Central Committee. 

* Such as LaurENcE F. SCHMECKEBIER, CONGRESSIONAL APPORTIONMENT (1941). 

? Such as McHenry, Urban vs. Rural in California, 35 Nat. Munic. Rev. 350 (1949); and Should 
State Senators Represent People or Space?, Frontier, March 1, 1950, p. 4. 

* Such as those to be found in the Council of State Government's Book of the States. 

*Such as the article by Professor Hugh A. Bone in this symposium. 
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I. Some Facrs Asout THE ASSEMBLY INTERIM COMMITTEE 
oN ELEcTIONS AND REAPPORTIONMENT 


State legislatures are not ordinarily called upon to redraw congressional and state 
legislative districts more often than every 10 years. The infrequency does not mean 
however, that it is not a major undertaking. The preparation of the bills should 
be preceded by careful planning and research. Work should be done by an interim 
committee, legislative council, or some other research agency prior to the start of 
the session in which reapportionment action is to be considered. In California, it 
was an interim committee that did the preliminary job. 

The Assembly Interim Committee on Elections and Reapportionment was created 
by House Resolution No. 197 of the 1949 regular session of the California legislature.® 
The resolution provided that the membership of the interim committee should be 
the same as that of the Assembly Standing Committee on Elections and Reappor- 
tionment.® In addition to the committee’s general authority to “ascertain, study and 
analyze all facts relating to elections and reapportionment,” the following were the 
most significant powers granted: first, to contract with public or private agencies for 
services, facilities, studies, and reports; second, to secure the cooperation of local law 
enforcement agencies for investigations, and to issue subpoenas; third, “to conduct a 
preliminary survey of the 1950 Census and to ascertain any and all facts and make 
any needed studies concerning the best means of reapportioning the State in the 
light of that census”; and fourth, to spend up to the amount of $10,000. 

House Resolution No. 197 was not without its controversial aspects. The partisan 
alignment of the Standing Committee on Elections and Reapportionment was eight 
Republicans to five Democrats. An amendment to require the speaker to appoint 
the membership of the interim committee, and to maintain a balance of five Re- 
publican to four Democratic members, was offered by the Democratic floor leader. 
Other standing and interim committees, it was argued, were not constituted with as 
large Republican majorities, and neither should this one be. The amendment lost on 
a straight party vote, 39 to 35. The vote on final passage was 43 to 20, with all 
of the negative votes being cast by Democrats.’ 

Two distinct types of activity were undertaken by the interim committee. First, 
working in cooperation with the California County Clerk’s Association, it attempted 
to settle as many proposals for change in election laws as possible prior to the 1951 
regular session of the legislature. During that session, then, the Standing Committee 
on Elections and Reapportionment would be more free to give most of its attention 
to reapportionment matters. Two meetings of the full interim committee were held 

5 Assembly Journal, June 29, 1949, p. 5215. Authorization to continue the interim committee during 
the 1951 regular session was granted in House Resolution No. 28, Assembly Journal, Jan. 10, 1951, p. 174. 

® Laughlin E. Waters (R), chairman; L. Stewart Hinckley (R), vice chairman; Glenn M. Anderson 
(D); William C. Berry (D); Montivel A. Burke (R); Arthur W. Coats, Jr. (D); George D. Collins, Jr. 
(D); Charles J. Conrad (R); Lester T. Davis (D); Gordon R. Hahn (R); Marvin Sherwin (R); Earl W. 
Stanley (R); and Stanley T. Tomlinson (R). During the interim period, Anderson and Berry resigned 


and were replaced by Augustus F. Hawkins (D) and Robert I. McCarthy (D). 
7 Assembly Journal, June 29, 1949, p. 5212. 
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for disposing of election law business. Second, the committee authorized its chair- 
man to seek assistance and to begin research on reapportionment. 

At the suggestion of the chairman of the Department of Political Science at the 
University of California at Los Angeles, one of the co-authors of this article was 
made consultant to the interim committee. Three graduate students from the De- 
partment of Political Science were engaged on an hourly basis for specific research 
projects.© Other facilities of the University of Calitornia at Los Angeles were put 
to use. A specialist in the geography of California was consulted about the geo- 
graphical features of the state, particularly as they contributed to the establishmcat 
of regional-interest groupings of the counties. Graduate students from the De- 
partment of Mathematics were employed on statistical work. 

Other government agencies made substantial contributions to the committee’s 
research work. The Registrar of Voters of Los Angeles county furnished precinct 
maps, election results, and voter registration data. The County Surveyor provided 
maps and, as needed, the full-time services of a staff draftsman for map work and 
legal boundary line descriptions. The Los Angeles Regional Planning Commission 
offered population trend data. All three offices combined to develop a method of 
estimating Los Angeles county population by election precincts prior to the time 
preliminary figures of the 1950 census, by census tract, were available. 

The counterparts of these county officers in the other metropolitan areas similarly 
assisted the committee. Such state of California agencies as the Department of Public 
Works (maps and photostat work), the Department of Employment (statistical 
services), and the State Printing Office provided special services while the legislature 
was in session in Sacramento. 

When the volume of maps, resolutions, and other paraphernalia of the reappor- 
tionment project became so great that the private law office of the chairman of the 
committee could no longer hold them, committee office space was rented. This 
office, with its large map tables and privacy, was especially valuable for conferences 
with members of the legislature while the reapportionment bills were in the planning 
stage. 

From time to time it was necessary for the chairman to have the full-time help of 
an executive secretary in arranging and conducting public hearings, supervising the 
committee’s office, and in general assisting the chairman. Mr. Joseph Donovan 
served in this capacity. 

Mr. Robert Hinshaw, Deputy Legislative Counsel, was assgined by the Office of 
the Legislative Counsel to serve as legal advisor to the interim committee. He sat 
with the committee at all its public hearings. As the reapportionment specialist in the 
Office of the Legislative Counsel, he prepared some three dozen legal opinions in 
response to requests of members of the legislature. 


*Mr. LeRoy Hardy, Miss Jenniellen Ferguson, and Miss Eva Zimbler. Mr. Hardy plans to make 
reapportionment in California the subject of his Ph.D. thesis. 
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II. Practicat AppLicaTION oF Historicat Data® 


One of the first assignments in a project of this type should be a study of the 
history of reapportionment. The objective of this first step, however, is the develop- 
ment of more than a mere historical account. What have been the sectional, political 
and other forces operating in previous reapportionments? If reapportionment has 
been easy, why? If difficult, why? What have been the factors that produced 
support for reapportionment bills? How could the historical data be related to 
the problem of 1951? 

Much about the history of reapportionment in California will have a familiar 
ring to those who have studied the subject in the other 47 states and in Congress. 
Prior to 1910, when the different sections of California were growing at approxi- 
mately the same rate, the legislature found it relatively easy to reapportion both con- 
gressional and state legislative districts on the basis of population. The balance of 
political power held by San Francisco, rural areas, and northern California was not 
seriously threatened. 

After 1910, reapportionment became a highly controversial subject. For the first 
time, as a result of the 1910 census, the population of Los Angeles warranted more 
representation than that of San Francisco. The impact of another related popula- 
tion factor also became evident. The 1910 census showed Los Angeles, San Francisco, 
and Alameda counties with 49 per cent of the state’s population. San Francisco and 
rural counties found themselves faced with a possible loss in representation. 

The reapportionment alignments in the legislature in 1911 were formed with Los 


Angeles and San Francisco on one side and rural forces on the other. Los Angeles 
asked for certain harbor rights and more legislators; San Francisco, for no reduction 
in its representation. They made a deal. Rural delegations organized a counter-bloc. 
After winning over some votes from Los Angeles, the rural group succeeded in 


breaking a deadlock and secured its legislative victory.” 
Grorce W. Bemis, SECTIONALISM AND REPRE- 


® Following are the principal sources of historical data. 
SENTATION IN THE CALIFORNIA STATE LEGISLATURE, 1911-1931 (unpublished Ph.D. thesis, University of 
California at Berkeley, 1934); FRANKLIN HircHporNn, Story OF THE CALIFORNIA LEGISLATURE OF IQII 
(1911), and Story OF THE CALIFORNIA LEGISLATURE OF 1921 (1921); Thomas S. Barclay, Reapportion- 
ment in California, 5 Paciric Hist. Rev. 92 (1936), and The Reapportionment Struggle in California 
in 1948, 4 WestERN Por. Q. 313 (1951); C. C. Younc, THe LecistarurE oF CALiForNiA (1943); 
MARGARET GREENFIELD, LEGISLATIVE REAPPORTIONMENT (1951); SAN JULE AND STOFLE AND Hat Dun- 
LEAVY AND AssocIATES, PopULATION AND Poxitics: A Srupy oF THE ExpecTeD EFFECTS OF THE 1951 
REAPPORTIONMENT ON THE UNITED STATES AND CaLtFornia (1950); and the McHenry articles in note 2 


supra. 
?° Prior to 1926, both assembly and senate were based on population. Carir. Consr. Art. IV, §§5 and 


6 (1879). 
*! The significance of 1911 and the 1920's in reapportionment in California is revealed in the follow- 
ing tabulation of assembly seats: 
San Francisco Los Angeles North* South® 
1891 18 6 15 
1901 18 9 18 
IgII 13 15 26 
1927 12 22 33% 
1931 9 30 42"% 
1941 8 32 44 
1951 6 31 : 45 
* Southern California is defined as the 10 southernmost counties. 
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The continuously increasing relative population rank of the counties in southern 
California produced an impasse in the 1921, 1923, and 1925 sessions. When in 1925, 
the legislature refused to approve water and highway measures vital to the de- 
velopment of southern California, feeling between north and south became so 
bitter that division of the state was seriously discussed. The impasse was sur- 
mounted only by the adoption, in the 1926 general election, of a “federal plan” 
amendment to the California constitution. Under it the basis of representation in 
the assembly would continue to be population; that of the senate was changed 
from population to counties.’ 

Reapportionment in 1931 produced still another deadlock. This time southern 
California and San Joaquin Valley counties made up the winning alliance. As one 
result, the numerical balance of assembly power for the first time was shifted to the 
10 southern counties (42 of the 80 assembly seats). Southern California also got one- 
half of the state’s 20 congressmen. The numerical balance in the congressional dele- 
gation went to southern California for the first time in 1941 (12 of the 23 seats). 

Several significant points could be drawn from the history of reapportionment in 
California. Each had some relation to the problem in 1951. First, nearly every re- 
apportionment since 1910 had resulted in legislative battle and long deadlock before 
final compromise was achieved. Second, the trading of reapportionment votes for 
votes on other issues was a practice not entirely unheard of. Third, political party 
lines had taken a back seat to sectional and Los Angeles-San Francisco rivalries. 
Fourth, although southern California and urban areas held the balance of power 
in the assembly, no reapportionment plan could be worked out without regard to 
the sectional and group balances of power in the senate. Fifth, a reapportionment 
bill would become law only if it could muster 41 votes to pass the 80 member 
assembly, 21 votes to pass the 40 member senate, and obtain the signature of the 


governor. 
Il]. Facrors on Wuictt REapportionMENT Decisions Are Basep 
There are two schools of thought about the factors on which reapportionment 
decisions are based. One is typified by the advice in the following part of a letter 
sent to the chairman of the interim committee: 


Put the political Science Professor which you have appointed into an office, put a “Do 
Not Disturb” sign on the door and disconnect the phone. Equip him with the 1950 
Census results, a map and a pencil. Have him start by dividing the State’s population 
by 30. Then let him figure out Congressional Districts which are as nearly equal in 
population as it is humanly possible. Then fight for this fair plan and to Hell with local 
politicians! 
A second school of thought is evident in part of a decision handed down in 1932 
by the Supreme Court of the state of Wisconsin when it sat in judgment on a reap- 
portionment act passed by the Wisconsin legislature: 

*? Cauir. Const. Art. IV, §6. See also page 448 of this article. 


** State ex rel. Bowman v. Dammann, 209 Wis. 21, 31-32, 243 N. W. 481, 485 (1932), quoting 
People ex rel. Carter v. Rice, 135 N. Y. 473, 502, 31 N. E. 921, 929 (1892). 
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It can be stated at the outset that, although the fairest that has been passed upon the subject, 
the act is not an absolutely ideal one. There are some inequalities which any one indi- 
vidual entrusted with the power might at once remedy, but which might be very hard to 
alter when brought under the review of 128 assemblymen and 32 senators. Local pride, 
commercial jealousies, and rivalries, diverse interests among the people, together with 
a difference of views as to the true interests of the localities to be affected, all these things 
and many others might have weight among the representatives upon the question of ap- 
portionment, so that, in order to accomplish any result at all, compromise and conciliation 
would have to be exercised. 


There is a difference between the letter to the interim committee and the decision 
of the Wisconsin supreme court. The former is grounded either in a lack of under- 
standing of the reapportionment process or in wishful thinking. The latter is an 
informed opinion. 

Regardless of the intentions of those entrusted with political power to make 
reapportionment decisions, population cannot be the only consideration in drawing 
legislative district lines. Should districts be squares? Circles? Rectangles? If 
rectangles, what should be the proportion of length to width? Egg-shaped? If so, 
how distended from a circle? Even squares and circles and their arrangement into 
districts would involve political decisions and have political consequences. 

Assume, for example, that one started at the top of the state of California with 
the intention of setting up a pattern of districts based solely on a population factor. 
Should he count all the population down the whole width of the state until he had 
enough for one district? To do so would disregard the legal restrictions imposed 
by the California constitution as they apply to counties in making up assembly 
districts, and to counties and assembly districts in making up congressional districts. 
Both types of provisions force inequality of population in assembly and congressional 
districts. 

To count population down the whole width of the state until there was enough 
for one district would overlook such political factors as the desires of state senators 
and assemblymen. It is their votes that will be needed to pass any reapportionment 
bill. No congressional redistricting bill can be drawn without consideration for 
the desires of the state’s congressmen. They are naturally interested in congressional 
district boundaries, and they are in a position to exert political influence with state 
legislators. Neither can the desires of the political parties of the state be forgotten. 
To operate without reference to these groups is one way to insure no consideration 
or sudden death for a reapportionment bill on its first collision with a political 
power point in the legislature. To pretend that political influences of this nature 
should have no part in reapportionment is to obscure one of the first steps necessary 
to an understanding of the process as it exists, and not as one might wish it to be. 

To count population down the whole width of the state until there was enough 
for one district would disregard the natural geographic and community-of-interest 
sections, and the desires of the people living in those different communities. In 
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some reapportionment situations only the factors of population and politics, in vary- 
ing proportions, are taken into account. Is it not more desirable that decisions be 
made from a broader base? The geographical facts of coastal, valley and mountain 
areas are important in California. So are the community-of-interest (coastal, inland, 
farm, city, north, south) sections of the state. Instead of listening only to elected 
representatives, should not individual citizens and organization spokesmen be given 
a formal platform from which to make their suggestions and interpretations of 
the factors that ought to go into the redrawing of representative district boundaries? 

All of the above items—population, constitutional restrictions, political desires of 
state legislators, congressmen, and political parties, geographical features, com- 
munities of interest, and desires of the people—should be considered. All, except 
constitutional restrictions, can legitimately operate within the framework of a “rela- 
tively-equal-in-population-districts” requirement. Nor need any of these elements 
place an obstacle in the way of contiguous and compact districts. 

All the factors might conceivably have the same weight in one situation; in 
another, some might be much more important than others in making the final 
determination. The interim committee made an attempt to identify as many of the 
factors in a reapportionment decision as possible, to analyze them within the limits 
of budget and staff, and to hear from as many persons and organizations as would 
speak or write in the process of evaluating them. 

IV. Lecar Dara 

Early in the planning stage of the 1951 California reapportionment, an attempt 
was made to anticipate the type of legal questions that might arise. The process 
would have been greatly simplified if there had been readily available summaries 
of the points at law raised in previous California reapportionments, or in reappor- 
tionments in other states. Such a summary for California in 1951 follows. 

The first and most obvious service requested from the California Legislative 
Counsel was a general analysis of the United States and California constitutional 
and statutory provisions on reapportionment.’* Eight questions were concerned 
with the effect of reapportionment on the election process. Would the bills be 
subject to a referendum? When might such a measure be placed on the ballot? 


If the voters rejected the legislature’s bills, could new ones be enacted in the following 


session? What would be the districts used in the 1952 election? In a special 
election prior to the 1952 elections? What would be the effect on the 1952 national 
conventions of the political parties? What the effect on state and county central com- 
mittees of the political parties ??® 

Another group dealt with the manner in which incumbent state legislators and 
congressmen would be affected. This type of question is of special importance in 
California because it is the incumbent who gets the top position on the ballot in both 


** REPoRT OF THE ASSEMBLY INTERIM CoMMITTEE ON ELECTIONS AND REAPPORTIONMENT 81, go (June 


21, 1951). 
*8 Td. at 93, 100-102, and 109-110. 
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primary and general elections.'* Six opinions were built around variations of the 
question of who would be eligible to run as incumbents in the new districts.’? 

Some 12 of the questions could: be classified as involving the authority of the 
legislature to reapportion or the legality of steps in doing the job. Did Congress 
have the right to prescribe the manner in which states should reapportion congres- 
sional districts? What was the authority of the legislature to reapportion con- 
gressional districts? Was the legislature required to reapportion congressional dis- 
tricts in 1951? If it failed to act, what would happen? Could the legislature re- 
apportion assembly and congressional districts more than once after each census? 
What should be the procedure in numbering new assembly and congressional dis- 
tricts? Was reapportionment subject to the same procedural requirements as other 
bills? What were the circumstances under which cities, counties, or assembly dis- 
tricts might be split in forming assembly or congressional districts ??* 

Two opinions were in direct response to questions raised about population re- 
quirements. Did the legislature have to wait for the 1950 final figures of the 
Census Bureau or could it reapportion on the basis of preliminary figures? What 
would be the legally permissible variation in population between assembly districts 
and between congressional districts?’? The remaining opinions either answered 
such special questions as whether or not a specific district was contiguous, or over- 
lapped points previously covered.” 

No attempt is made in the short space of this article to discuss the California 
Legislative Counsel’s opinions, or even to list briefly his answers to the questions 
cited above. Some of those answers could be stated in a word or phrase; to apply 
such summary treatment to others would risk dangerous oversimplification. In order 
to visualize the problem of reapportionment in California in 1951, however, it is 
necessary to outline the most important points of the legal frame of reference within 
which the legislature had to operate. 

Following the procedures set down in the Federal Automatic Reapportionment 
Act of 1929, as amended in 1941,” President Truman on January 9g, 1951, submitted 
a statement to Congress showing the 1950 population of each state and the number of 
congressmen to which each state was entitled on the basis of its new population 
total.” Congress took no action on the message, so on January 17, 1951, the Clerk 
of the United States House of Representatives notified the governor of California 
that California would be entitled to 30 congressmen in the Eighty-third Congress 
(an increase of 7 over its House delegation in the Eighty-second Congress). 

*® Catir. ELEctIons Cope, §3802. Chapter 1409 of the 1951 Regular Session Laws made provision 
for the manner in which incumbents would be affected by the 1951 reapportionment. 

*T REPORT OF THE ASSEMBLY INTERIM CoMMITTEE, OP. cit. supra note 14, at 84, 86, 99, and 105. 


18 Id. at 87, 89-90, 93, 96-97, 99, and 102. 1° Td. at 102-103. 9° Id. at 107-108. 

#°" 46 SraT. 26 (1929), as amended, 54 Stat. 162 (1940), 55 Stat. 761 (1941), 2 U. S. C. §2a 
(1946). 

2° DECENNIAL CENSUS AND APPORTIONMENT OF REPRESENTATIVES IN CONGRESS (MESSAGE FROM THE 
PRESIDENT OF THE UNITED States), H. R. 36, 82nd Cong., rst Sess. (Jan. 9, 1951); 97 Cong. Rec. 114 
(1951). 
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There were no federal constitutional or statutory restrictions on the manner in 
which California should draw its congressional district lines.** Although Congress 
once specified*™ that congressional districts be “composed of a contiguous and com- 
pact territory, and containing as nearly as practicable an equal number of inhabitants,” 
those requirements were omitted from the 1929 act, and they have not since been 
reincorporated into law. 

The California constitution contained no requirement that the population of 
congressional districts must be equal. Two items in Article IV, Section 27, more- 
over, made it mandatory for congressional districts to be unequal in population. 
First, in a county with more than one congressional district, congressional districts 
must be composed of whole assembly districts. The distortion of the population 
factor by this provision may be seen particularly in Los Angeles county. It has 31 
assembly districts and 12 congressional districts. Obviously 31 is not divisible by 12. 
Some of the county’s congressional districts, therefore, had to consist of two assembly 
districts and others of three. Assembly districts, however, are required to be as 
nearly equal in population as may be (Article IV, Section 6). Assuming each 
assembly district contained an ideal of 133,900 (population of California divided by 
80), then the two-assembly-district congressional districts would contain 267,800 and 
the three’s 401,700. 

Second, no county may be divided to make a congressional district unless it has 
more than the ratio of population for one or more congressional districts.** The 
problem of placing Kings county into a congressional district illustrates the rela- 
tion between population and this requirement. One combination of three counties 
equaled 206,000 people; another, 246,000; a third, 357,000; and a fourth, 422,000. The 
ideal congressional district (population of California divided by 30) was slightly over 
350,000. The fourth alternative, the one liked best by representatives of Kings 
and neighboring counties, was the one picked. 

Article IV, Section 27, placed two more limitations on the legislature. Counties 
in a congressional district need be contiguous. Also, every congressional district 
must be composed of compact contiguous assembly districts.* 

Article IV, Section 6, of the California constitution requires assembly districts 
to be “as nearly equal in population as may be.” Senatorial districts are not based 
on population. No county may contain more than one senatorial district; not more 
than three counties may be grouped in any one senatorial district. Other provisions 
of Section 6 may be summarized as follows: first, both senate and assembly districts 
must be composed of contiguous territory; second, no part of a county may be united 


** Neither was there a federal statute requiring California to reapportion its congressional districts. 
If the legislature failed to act prior to the 1952 election, the 7 new congressmen would have to be elected 
at large. 55 Strat. 761 (1941), 2 U. S.C. §2a (1946). 

18 39 SraT. 14 (1911). 

** If it does have, it may be divided into as many congressional districts as it may be entitled to have. 
Any residue left after the formation of such congressional district or districts, must be attached by compact 
adjoining assembly districts, to a contiguous county or counties, to form another congressional district. 

** Note that the “compact contiguous” adjectives apply to assembly and not congressional districts. 
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with another county to form either senate or assembly districts; third, no county 
may be divided to form assembly districts unless it contains enough population to 
form two or more districts within itself; and fourth, if the legislature at the first 
regular session following a federal decennial census fails to reapportion assembly 
and senate districts, a Reapportionment Commission shall forthwith apportion such 
districts.”* 

V. Poputation Data 

The purpose of reapportionment is to bring legislative districts into line with 
population trends since the last reapportionment. The United States Constitution, 
the federal act of 1929, and the California constitution clearly instruct the legislature 
to use the population data of the decennial federal census.*® The California consti- 
tution, just as expressly, requires the legislature to reapportion assembly and senate 
districts during the 120 day regular session in the year after the federal census is 
taken.** If the legislature does not act within that period of time, the Reapportion- 
ment Commission is instructed to redistrict. 

For several compelling reasons, legislators prefer to do their own redistricting 
rather than have it done for them by some outside agency. A first concern of the 
interim committee, therefore, was to secure as quickly and accurately as possible 
the population for California, its counties, and the smallest units for which popula- 
tion figures were available within counties having or being entitled to more than one 
assemblyman. 

As early as September 28, 1949, the chairman of the interim committee asked the 
Census Bureau when and in what form preliminary and final figures for the 1950 
census would be available. In its reply, the Census Bureau hoped final results would 
be ready for release soon after January 1, 1951.77 On November 27, 1950, the earlier 
estimate was revised to sometime late in the spring of 1951.7% Preliminary figures, 
however, would be released earlier, and the Census Bureau suggested that changes 
between preliminary and final figures would be very slight. 

The final count of population by states was included in the President's January 9, 
1951 message to the Congress. Those for counties in California were released on 
March 30, 1951.** Final data for census tracts and untracted incorporated and un- 
incorporated places were not obtainable during the 1951 regular session of the Cali- 
fornia legislature. 

On September 28, 1950, the preliminary release of California population by coun- 
ties was issued.*° Several types of tables showing county population and representa- 


** A Reapportionment Commission would be composed of the Lieutenant Governor, Attorney 
General, State Controller, Secretary of State, and State Superintendent of Public Instruction. 

25 See opinion in the Report of THE AssEMBLY INTERIM COMMITTEE, op. cit. supra note 14, at 102. 

2° Article IV, section 6 imposed no such time limit prior to 1948. An amendment to the California 
constitution, Proposition No. 3 in the general election of that year, bracketed the limitation with an 
increase in legislator’s pay. 

*7 Letter of October 7, 1949 to the chairman of the interim committee. 

** Letter to the chairman of the interim committee. 

2° Series PC-8, No. 4a. ®° Series PC-2, No. 48. 
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tion entitlement figures by county were then prepared.*' To further enhance use- 
fulness, the counties were arranged by metropolitan and rural, and by north, south 
and central sections of the state. 

Assembly entitlement calculations, reflecting population trends since 1940, sug- 
gested three major re-allocations of seats from one county to another. The first was 
in the San Francisco Bay area. The city and county of San Francisco was entitled 
to 5.86 assembly seats. It had 8. Across the bay the fastest growing courty in the 
state, Contra Costa, had only 1 assemblyman though it would now be entitled to 
2.26. Contiguous to San Francisco on the south, San Mateo county, as the second 
most rapidly increasing county, was entitled to 1.78 seats instead of the 1 assemblyman 
it had. 

The second shift revealed by population entitlement figures revolved around a 
Los Angeles-San Diego axis. Los Angeles county, though its 1940 population of 
2,785,643 was raised to a 1950 level of 4,125,164, showed a percentage increase of 
only 48.1, or 3.8 per cent under the state-wide average. Its sister county to the 
south, San Diego, rose 85.2. Though it had 32 assemblymen, Los Angeles county 
was entitled to 31.37; San Diego, with its 3 seats, was entitled to 4.21. A third change 
appeared warranted in the Central Valley area. Kern county, which had deserved 
2 assemblymen in the 1941 reapportionment but had been given only 1, now was 
entitled to 1.73. San Joaquin county, to the north, had 2 assemblymen and an en- 
titlement of 1.52. Between the two counties, a possible movement of one seat from 
the less populous to the more populous might be considered. 


Using these statistics, the chairman began discussions with members of the legis- 
lature about the number of assemblymen and congressmen** that should be allocated 
to the different counties, and in areas where it took several counties to make up a 
district, what counties should be grouped together. From this point on through 
the entire process, it was of particular importance to keep informed and to obtain 
evidences of substantial agreement from the leadership of both houses of the legis- 


lature. 

Reapportionment planning for whole county units was relatively simple com- 
pared to the complex job presented by counties having or being entitled to more than 
one assemblyman. Especially was this true in the large metropolitan counties of 
Los Angeles, San Francisco, Alameda, and San Diego. The difficulties in Los 
Angeles with its 32 assembly districts (changed to 31 in 1951) were most acute. 

To those who had watched what is called Los Angeles sprawl out into more and 
more decentralized units from 1940 to 1950, it was evident there had been a marked 
shift of population concentration from the center out into suburban areas. If the 
pattern of Los Angeles county assembly districts was to be changed on the basis of 

*2 See page 463 of this article. 

*2 See map of California on page 466 of this article. 

** At this stage, allocation of assemblymen received primary attention. Congressional seat allocations 
would in large part depend on assembly districts 
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the centrifugal movement, the interim committee needed more scientific population 
data than that which could only be supported by the observation powers of the 
naked eye. 

Prior to the Census Bureau announcement on December 20, 1950 that “Unpub- 
lished Preliminary Counts of the Population of Census Tracts: 1950” could be 
obtained at the cost of having them prepared, it was necessary for the committee to 
attempt to develop some type of population estimates for subdivisions within the 
metropolitan areas.** For Los Angeles county, conferences began in September 1950 
with the County Engineer, County Registrar of Voters, and Regional Planning 
Commissioner. Using total voter registration data published by the Registrar of 
Voters and population estimating factors developed by the Regional Planning Com- 
mission, the County Engineer prepared a map showing the ratio factor by which 
voter registration should be multiplied to arrive at an estimated population for each 
voting precinct. Staff assistants were then employed to develop a set of estimates, 
based on this method of computation, for Los Angeles county. The estimates were 
used in the preliminary planning of assembly district lines. Attempts were being 
made to prepare a similar set of estimates for the other metropolitan areas of the 
state when the December 20 announcement of the Census Bureau was made.*® 

No more time or effort had to be spent on estimates of population. Local plan- 
ning commissions, reapportionment committees, and others obtained official popula- 
tion data by census tracts, and used the information in planning their recommenda- 
tions for assembly and congressional districts. For counties with untracted areas, 


preliminary figures were available for townships and incorporated places of less 


than 1,000 population. 

With census tract data, population calculation procedure is simple. Copies of 
census tract maps can be obtained. The population can be written inside the 
boundaries of each census tract on the map. The tentative new assembly district 
lines can be placed on the map with removable masking tape. To obtain the popu- 
lation of each new assembly district, then, it is only necessary to add up the total 
population for all complete census tracts within the proposed district and make 
estimates of the percentage of population included for those tracts on the edge that 
are split by other assembly districts. As the tentative boundaries are changed, mask- 
ing tape lines may be moved and a new estimated population total for the revised 
version of the district may be calculated. 

While the assembly and congressional reapportionment bills were being considered 
during the 1951 regular session, one of the arguments advanced by some who sought 

** The September 28, 1950 press release, in addition to county totals, contained the population of each 
incorporated place of 1,000 or more persons. Another release, November 5, 1950, gave population of 
congressional districts. Still another, November 21, 1950, gave population of cities of 100,000 or more 
by wards or assembly districts (including San Francisco's assembly districts). None of these helped 
enough to avoid the need for developing estimates. 


®® Some counties based estimates on school census data, others on building permits, electricity or 
natural gas accounts, etc. 
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to delay enactment was that only final Census Bureau population data were adequate. 
Two steps were taken to establish the validity of the preliminary releases. First, in 
response to a request from Congressman Cecil R. King of California, Dr. Roy V. 
Peel, Director of the Census Bureau, on February 12, 1951 certified that final figures 
for counties in California would be within 2 per cent of preliminary counts.*® 
Second, in reply to a question asked by the chairman of the interim committee, the 
Legislative Counsel issued an opinion that the reapportionment could be based upon 
the official United States preliminary census figures available to the legislature at 


the time it acted.57 
VI. GeocrapuicaL Data 


The geographer’s view is an essential supplement to population and other factors 
in reapportionment decisions. This is especially true of Califronia with its many 
diverse geographical areas. Committee staff sought the assistance of Professor Ruth 
E. Baugh of the Department of Geography of the University of California at Los 
Angeles. Based on her advice and on a study published by Professor Baugh, “Cali- 
fornia: A Type Study of a State,”** a map of the major geographic regions was pre- 
pared. 

This article is not the place to detail such local interest features as the coast ranges, 
the Sierra Nevada, the great valley, the desert, and northern and southern California. 
It is important, however, to note the manner in which such data can be used. 

Throughout the history of reapportionment in California since 1910, sectionalism 
has been a major force. Not only would legislators want to see representation en- 
titlement tables classified by county, but also by geographical section. Table I, 
in addition to arranging assembly and congressional seat entitlements by counties, 
sets them up on a north-south-central basis.*® The north-south arrangement of 
counties became a critical point at issue during floor debate on the congressional 
reapportionment bill. 

If southern California could be described as composed of only the 6 southernmost 
counties, its 1950 congressional entitlement total would have been 15.42 congressmen; 
northern California’s, 14.58. If any one or all of 4 other counties generally included 
in a definition of southern California were added, the entitlement would not be 15-15, 
but rather 16 for the south and 14 for the north. The following tabulation illustrates 
the point: 


°° The certification revised the first set of preliminary population releases for g California counties, 
out the changes were very small. 

*7 REPORT OF THE ASSEMBLY INTERIM COMMITTEE, op. cit. supra note 14, at 102 

*8 Id. at 38. 

°° See page 463 of this article. 
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Southern California Northern California 

County Entitlement Entitlement 
San Diego 1.58 
Imperial 0.18 
Orange. . i 0.61 
Riverside ee 0.48 
Los Angeles 11.77 
San Bernardino 0.80 

6 County Total : 15.42 14.58 

7 County Total 15-74 14.26 
(add Ventura 0.32) 

8 County Total 16.02 13.98 
(add Sta. Barbara 0.28) 

9 County Total 16.17 13.83 
(add San Luis Obispo 0.15) 

10 County Total 16.82 13.18 

(add Kern 0.65) 

Some northern California representatives insisted the 6-county definition should 
apply. Southern California representatives argued such a limitation would be 
artificial, and even the most narrow definition could not disregard the fact that 
Ventura and Santa Barbara counties lay almost entirely below the level of the 
northern boundary of Los Angeles county. A study was made of the southern 
California field districts employed for administrative purposes by the departments 
of the California State Government. Checks were also made of selected Federal 
Government southern California field districts, as well as definitions employed by 
private business organizations. Almost without exception, southern California was 
defined as larger than a 6 county grouping. The only California statute containing 
a description of southern California is the gas tax law; it includes 13 counties.” 

When geographical features are supplemented by the additional factor of com- 
munities of interest, an 8 to 10 county definition of southern California becomes even 
more obvious. The scope of economic and social influence of Los Angeles is not 
limited to 6 counties lying only to the south and east. Rather, it fans out to the 
north to include Kern county, and around to the west to add Santa Barbara and 
Ventura counties. 

One of the best and most concise illustrations of an argument combining 
geography and communities of interest was presented to the interim committee by a 
representative of the Redwood Empire Association. Instead of a congressional dis- 
trict reaching inland and east across the north-coast mountain ranges, this organiza- 
tion wanted (and got) a long-narrow district composed of 7 counties situated along 
or near the Pacific ocean from the top of California down to San Francisco. The 
statement of the association read in part as follows:*! 


“The Collier-Burns Act of 1947. Chapter 46 of the 1947 First extra-ordinary Session of the 
California Legislature. 

** Statement by Mr. Lee McLeod, representing the Supervisors Unit of the Redwood Empire Associa- 
tion, to the subcommittee hearing in San Francisco on Feb. 26, 1951. 
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The following 7 Northbay Counties, by resolution of respective Boards of Supervisors, 
and supporting organizations and groups therein, respectfully request that said counties 
be established as a new Congressional District: Marin-Sonoma-Napa-Lake-Mendocino-Hum- 
bolt-Del Norte. 

Population total for these 7 Counties qualifies the area for a Congressional District. . . . 
Grand Total—361,048. 

These 7 Counties comprise a natural geographic area—agriculturally, industrially, tourist- 
wise; in terms of water and timber and other natural resources; in terms of integrated 
highway and transportion systems in every other way. 

People of these counties are united; their interests are mutual; their internal solidarity is 
complete—as testified by resolutions and other documents to be submitted by witnesses 
representing these counties (and organizations therein), today. 

People in these counties have been working together, for mutual benefit, in the public 
interest, for over 30 years—as participants in their nonprofit Redwood Empire Associa- 
tion. They will continue to do so for many years to come. 


? 


In one section of the state, population might be sparse and located in scattered 
and relatively small rural communities; in another, dense and concentrated in huge 
urban areas. Urban-rural considerations have played determining roles in previous 
California reapportionments. In recognition of this fact, Table I included a metro- 
politan-rural classification in addition to its arrangement of assembly and congres- 
sional entitlement by county and by north-south-central sections.*? Economically, 
agriculture might be the principal activity in one section; in another, manufacturing, 
recreation, lumbering, fishing, mining, etc. Such factors are important and related 


enough to base in part reapportionment recommendations on them. They are cer- 
tainly factors to be considered by the legislature when it is making its reapportion- 


ment decisions. 





VII. Pourricat Data aNp THE Potitics oF REAPPORTIONMENT BiLts 

There are those who hold that incumbent officeholders and political parties have 
no right to or should not take an interest in what happens to their districts. They 
seem to assume the reapportionment process operates in a vacuum with no pulling 
and pushing pressures affecting it, or that it stands still long enough for the artist 
drawing the districts to whisk his pen over first one part of a map, then another, 
and finally settle on a third line to which some fancy leads him. Neither situation 
occurs in real life. The pulling and pushing is constant, and to expect to set up a 
static situation is to invite an explosion. 

It is impossible to draw a representative-district boundary line without that line’s 
having some political significance. The reapportionment process is, by its very 
nature, political. That is true in California or any of the other states. It was true 
in Governor Elbridge Gerry’s time and is today. It is true whether it is done by 
legislatures, reapportionment commissions, governors, judges, or by the people voting 
on the subject in a popular election. The significant question is not whether there 


*2 See page 463 of this article. 
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is politics in reapportionment, but rather, how much politics in relation to the other 
factors influencing the decision? 

The interim committee took the position that the political desires of individuals 
and organizations, political parties, assemblymen, state senators, and congressmen 
were important. It set out to learn, as effectively as possible, what those opinions 
were. If suggestions were within the bounds of identifiable reapportionment 
standards and reasonable, an attempt was made to include them in the decisions 
made. 

What should be general standards to guide the committee in its action? The 
legal instructions of the United States Constitution, Congress, and the California 
constitution would be followed. The populations of the new districts were to be as 
nearly equal as possible. Districts were to be compact. Communities should not 
unnecessarily be split, but rather incorporated in their entirety in either one district 
or another. Existing boundary lines were to be changed as little as possible. Sub- 
stantial weight should be given to the recommendations of the persons who lived 
in the different sections of the state, provided they were in agreement on a plan. 
Wherever possible, an attempt would be made to honor the wishes of incumbent 
assemblymen, state senators, and congressmen. Assembly districts should receive 
first attention because many of the congressional districts would have to be based 
on whole assembly districts. 

With operating procedures set, their application to specific situations follows. 
Second in importance only to the necessity of deciding on tentative allocations of 
assembly seats among counties and sections was the question of how to redistrict 
Los Angeles county. That county received a major share of attention throughout 
the reapportionment process because it represented the most complicated problem 
in the state. If it lost an assemblyman (from 32 to 31), at least one district would 
have to be abolished. If the concentration of population on the fringe areas was to 
be recognized, downtown Los Angeles districts would have to be dismantled and 
moved into outlying areas. Sizable readjustments would have to be made in most 
assembly and congressional districts. In quantity of work alone, Los Angeles had 
25 more assembly districts than any other county. For these reasons, and because 
the chairman of the interim committee lived in Los Angeles, the reapportionment 
process in Los Angeles county will be used as the central theme around which 
step-by-step procedures in actually drawing district lines will be developed. 

In Los Angeles county and throughout the state, the population factor pointed 
to the general areas where districts might be either abolished, dismantled, consid- 
erably changed, or left alone. The other standards were brought into consideration. 
But neither population nor other standards could operate without reference to 
the fact that there were inherent political elements in every problem. 

Using Los Angeles as the example, incumbent assemblymen and congressmen 
from the downtown area were most concerned, as were persons and friends of 
persons who had planned in the future to run for office from districts in that 
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area. What was done downtown would have an effect like a stone dropped in 
smooth water—create waves of secondary effects that would be felt in other dis- 
tricts and by other incumbents and persons the entire way out to the boundaries 
of the county. 

Political party officers in Los Angeles county and throughout the state had been 
asked to cooperate in reapportionment. Before research work began, the chairman 
of the interim committee suggested to the state chairmen of the Democratic, Inde- 
pendent Progressive, and Republican parties that they appoint reapportionment 
groups to work with the committee. The party chairmen were invited to sit with 
the committee and participate in discussions. 

Other political or politically interested groups in Los Angeles county and 
throughout the state were asked to help. During the early fall of 1950, letters were 
sent to the mayor of every city in California, all the county boards of supervisors, 
the county chairmen of the political parties, all the elected representatives in the 
legislature and in the California delegation to Congress, labor organizations, cham- 
bers of commerce—a total mailing list of some 800 persons and organizations. The 
letters advised that the decennial reapportionment problem would be considered in 
the 1951 regular session of the California legislature, and suggested that if they were 
interested in the subject and in making recommendations thereon, they might well 
begin studying the problem. Included with each letter were copies of Sections 6 and 
27 of the California constitution, which relate to reapportionment. 

In Los Angeles county, the chairman of the interim committee began calling in 
both Democratic and Republican assemblymen to study the first rough tentative map 
of possible district changes. They had an opportunity to attempt to work out 
agreements with incumbent assemblymen from neighboring districts within the 
general standards guiding reapportionment. Both Democrats and Republicans could 
refer to colored maps of political data which showed the 1950 general election results 
for the offices of governor, United States senator, and attorney general. Also in- 
cluded were summaries of voter registration data by precinct. 

Similar procedures were followed in some of the other sections of the state. 
Communities, counties, and regional associations, in response to communications 
from the interim committee, set up reapportionment committees to make recom- 
mendations for assembly and congressional districts in their respective areas. One 
of the best examples of a city-wide reapportionment committee was the subcom- 
mittee on reapportionment of the San Diego City Chamber of Commerce. Five of 
the 24 members were attorneys; 6 had some connection with newspapers. Others 
were the chairman of the San Diego County Democratic committee, his Republican 
counterpart, the 4 members of the San Diego delegation to the legislature, 3 ex- 
assemblymen, an ex-state senator, the city assessor; other occupations listed (with 
some duplications) were bank manager, rancher, and resort manager. This com- 
mittee held numerous meetings in an attempt to resolve several proposals into one 
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reapportionment plan. It submitted one of the best reports, with maps and arguments 
for its point of view, received by the interim committee. 

In other areas, county-wide reapportionment committees were set up. One 
example was the Imperial County Reapportionment Committee composed of repre- 
sentatives of the Imperial County Associated Chambers of Commerce, Board of 
Supervisors, Irrigation District, Farm Bureau, and other interested groups and 
individuals. Both the San Diego and Imperial county organizations attempted 
to work together on the problem of what should be the relation of the two counties 
to a congressional district that might have been shared by them. In addition to 
county organizations, the drive to create a Redwood Empire congressional district, 
as noted, was sparked by a regional organization, the Redwood Empire Association. 

A subcommittee of the interim committee held a public hearing in Los Angeles 
on February 21, 1951. In addition to the Los Angeles hearing, others were held 
in San Diego, Fresno, San Francisco, and Sacramento“ during the constitutional 
recess of the 1951 regular session.** 

Prior to the series of hearings, the chairman of the interim committee again wrote 
to all mayors, boards of supervisors, city clerks, members of the assembly, state senate 
and congressional delegation, and local reapportionment committees announcing 
the meetings. The letter, in part, asked all who desired to appear to supply the 
following information: 

. 1. A large map of your area showing assembly and congressional districts (the map 
to be large enough to be used for demonstration purposes at the hearing); 2. A map, 
accompanied by supporting data, which will show population distribution within the 
county down to the smallest units for which such data is available; 3. A brief supporting 
explanation of the population map by the county planning commissioner or such other 


person as may be designated. 


A press release stating the purpose of the hearings was attached to each letter. 
The five hearings were opened by the chairman of the interim committee with 
a statement of the background of reapportionment and special problems being 
encountered in 1951. Anyone who desired to testify, then, was given an opportunity 
to be heard. A total of 28 assemblymen and 16 senators participated. There were 


15 representatives of county boards of supervisors, and the same number from 
chambers of commerce. Twenty-four persons identified themselves as belonging 
to or representing political parties: 11 Democrats, two Independent Progressives, 
and 11 Republicans. Eight were city council members or city officials; 5, labor 
organization representatives; 2, county attorneys; and 12, classifiable as general 
public. Many of these persons spoke for local committees specially created to make 
recommendations on reapportionment. 


“* Starting in San Diego, in the south, on February 19, 1951, and concluding in Sacramento, the most 
northerly hearing point, on February 27. 

** California is one of two states in which the regular sessions of the legislature are bifurcated. The 
first half of the 1951 regular session met from January 8 to January 23. The constitutional recess lasted 
from the latter date until March 12. The 1951 regular session adjourned sine die on June 23. 
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State Senator Fred Weybret, chairman of the special Senate Elections and Reap- 
portionment Committee, sat with the subcommittee of the interim committee and 
took part in all the hearings. Invitations were issued to other assemblymen, state 
senators, and congressmen to join the subcommittee at the hearings held in their 
section of the state. Many of the state legislators were able to accept. No congress- 
men, however, were present. 

It was difficult to meet with many congressmen while Congress was in session. 
The chairman, therefore, made a trip to the national capital to discuss questions 
relating to congressional reapportionment. Talks were held with a majority of 
the delegation, and that majority was representative of both political parties. Con- 
gressman Cecil R. King, Democrat of Los Angeles, was the chairman of the Cali- 
fornia congressional delegation committee on reapportionment. 

As more and more reapportionment items appeared in the newspapers, it became 
important to acquire pertinent clippings in a systematic manner. To tap effectively 
this source of information, the interim committee engaged Allen’s Press Clipping 
Bureau for coverage of reapportionment news and editorials throughout the state. 

To return specifically to Los Angeles county, the first rough outline map of 
tentative assembly districts went through a constant series of changes and refine- 
ments. Press clipping summaries and typed copies of transcriptions of the public 
hearings were made and evaluated.*° More and more assemblymen were called 
in for a first or subsequent discussion. Boundary lines underwent frequent changes. 
Perhaps a preliminary boundary line did not include the home or office of an in- 
cumbent assemblyman, or a new home he may have been building. An incumbent 
might want his district drawn so that strong potential opposition would be placed 
in another district. Perhaps he had an active campaign organization in one area 
that he did not want to give up. Others might be interested in preparing a con- 
gressional district in which they would have a good opportunity to be promoted to 
congressman in 1952. Perhaps still others wanted to keep their best campaign con- 
tributors or their biggest clients in their districts. 

Direct or indirect requests for considerations of this type were not only made by 
incumbents._ Neither were they confined to any one political party. Several pro- 
posals submitted to the committee under the guise of “pure principle,” when 
analyzed, became quite self-serving in nature. 

Shortly before the legislature was to reconvene after the constitutional recess, the 
preliminary map of Los Angeles county’s new assembly districts was temporarily 
frozen.*® Personnel from the Los Angeles County Surveyor’s office were called 
in to make a master map of the proposed districts and legal descriptions of their 
boundary lines. Steps similar to this one, but varying with the magnitude of the 
problem, were taken in the other counties having or being entitled to 2 or more 
assemblymen. 


*® Verbatim proceedings at the public hearings and newspaper clippings are in the committee’s files. 
One copy of the hearings is also in the library of the University of California at Los Angeles. 
“® March 12, 1951 was the date the legislative reconvened. 
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Assembly Bill 41, “An act . . . relating to the division of the State into assembly 
districts,” had been introduced in skeleton form on January 9, 1951.47 The following 
day it had been referred to the Committee on Elections and Reapportionment. The 
intention had been to have an almost final state-wide assembly district plan ready 
for amendment into A.B. 41 by the committee as soon as the legislature reconvened 
on March 12. 

Mechanical difficulties, however, made it impossible to move for action in such a 
short space of time. The task of integrating the plans from the different sections 
of the state and checking the legal language required for the amendment took 
longer than had been anticipated. Assemblymen were given an opportunity to hear 
the description of their districts and to follow the reading on the master map. 
Changes were still being made at this time. They, in turn, necessitated changing 
the master map and legal description, perhaps not only for one or two districts in 
question, but for varying numbers of others that might be affected as well. Those 
who had been avoiding compromise were asked to reach an agreement or have the 
decision made for them. 

Legal descriptions for Los Angeles county were all sent to the Los Angeles 
County Surveyor for another final accuracy check. Similar attempts were made 
to verify the accuracy of the descriptions submitted from the other areas. Then, 
the second tentative freeze was imposed on amendments to A.B. 41 on March 20, 
the day before the Elections and Reapportionment Committee was scheduled to 
take action on the assembly, state senate, and congressional reapportionment bills.** 


The typed amendments were rushed to the California State Printer, printed up 
overnight and during the day of March 21, and presented to the committee that 


night. 

Although there had been broad participation in the preparation of the assembly 
reapportionment bill’s amendments, this was the first time the three bills in their 
entirety were available. From the start of this hearing until the bills were signed 
by the governor on May 11, the legislative process proceeded at a rather shrill pitch. 


VIII. An Osservation Asout THE MANAGEMENT OF REAPPORTIONMENT BILLs 

It is not the intention here to present a detailed case study of the manner in 
which the three reapportionment bills were negotiated through the 1951 regular 
session of the California legislature. However, it is necessary to summarize. 

A.B. 41, relating to assembly districts; A.B. 42, relating to congressional districts; 
and A.B. 141, relating to state senate districts, were introduced in skeleton form 
by the chairman of the interim committee and Assemblyman Charles J. Conrad, 
Republican from Los Angeles, on January 9, 1951. The three bills were referred 


*7 See Assembly Weekly History, June 23, 1951, for complete histories of the three reapportionment 
bills. 

*® Frozen also were A.B. 42 and 141. A.B. 41 presented the biggest problem, however. Its detailed 
legal descriptions were long and complicated. A.B. 42 was relatively simple to draft because language 
could be in terms of counties or whole assembly districts. A.B. 141 was most simple. It made only 
two shifts of counties from one senatorial district to another. 
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to the Committee on Elections and Reapportionment within the following two days. 
On March 21, the three bills were amended by the committee and recommended 
“do pass as amended.” A.B. 41 and A.B. 141 passed the assembly on March 27; A.B. 
42, the following day. All passed without amendment. In the state senate, amend- 
ments were added, but only those that had been agreed to by the chairman. All 
three bills passed the senate, as amended, April 26. They were signed by Governor 
Earl Warren on May 11.*° 

The tight control maintained by the chairman over the reapportionment bills 
was based on the following reasoning. Long and bitterly fought decennial dead- 
locks had been characteristic of almost every California reapportionment since 1910. 
In 1951, it was hoped, deadlock could be averted. An attempt was made to muster 
enough solidly supporting votes for the bills to insure their passage throughout every 
stage of procedure, and in the face of any unapproved amendments offered. 

If control had broken down on one issue, it could have produced a repetition of 

another historical feature of California reapportionments, the wholesale trading of 
reapportionment votes for votes on other measures. Such a trading situation, with 
as strong bargaining factors as reapportionment votes available, is hardly a desirable 
one. : 
To have a single legislator control the bills can result in better management, both 
in the drafting and floor stages. The one request made by the Los Angeles County 
Surveyor before assigning staff to work with the interim committee was that the 
chairman or some other person with political authority act as the only point 
through which boundary line changes could be made. He recalled a previous chaotic 
reapportionment situation, at least from a draftsman’s viewpoint, when any assembly- 
man could change his boundaries or ask the draftsman to make such changes. 
After being subjected to some of the pressures without having the political authority 
to approve or reject, and after changes were made which involved members other 
than those doing the changing, the draftsman refused any longer to work for the 
reapportionment committee. 

In the procedure on the floor, it is certain that some amendments will be offered 
for the record, but without any serious hope that they will be passed. It is necessary 
to maintain the lines against such amendments. The control function in reappor- 
tionment is one that cannot be delegated to a non-political officer, neither can it be 
delegated to one who does not have the power to make decisions. 

On the roll call votes, the lines of those in favor of the bills held. An alliance of 
both Democrats and Republicans, and without any significant sectional characteristics, 
gave the bills ample margin in both houses. 

The vote in the assembly on final passage of A.B. 42 (the most controversial 
of the three bills) was 49 to 20. Of those in favor, 36 were Republicans and 13 
Democrats; of those opposed, 17 were Democrats and 3 Republicans.*° The final 

*° A.B. became Chapter 395 of the 1951 Regular Session Laws; A.B. 42, 396; and A.B. 141, 397. 


See also footnote 47 supra. 
®° Assembly Journal, Mar. 28, 1951, p. 2150 





A Case Stupy in REAPPORTIONMENT 461 


vote on A.B. 41 was 54 to 20.°" Through a series of test votes on amendments and 
procedural motions, the closest margin in the assembly on a matter relating to any 
of the bills was 40 to 32.5° On final passage of A.B. 42 in the senate, the vote was 31 
to 2. Twenty-three Republicans and 8 Democrats voted for the bill. Two Democrats 
opposed.** On A.B. 41, the final vote was 30 to 4.54 The closest of the entire series 
of senate votes on the reapportionment bills was a 23 to 11 count.”® 


MAP I 


ae SENATORIAL DISTRICTS 
2 1951 























®2 Id. at 2089. 


51 1d., Mar. 27, 1951, p. 2090. 
4 Id. at 1738. "1d. at 1737. 


®8 Senate Journal, April 26, 1951, p. 
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IX. Tue Turee ReapportionMENT Bitts oF 1951—A Britr ANALYsIS 

No changes in state senatorial districts were required by Article IV, Section 6 
of the California constitution. Two minor shifts of counties were requested, 
however, by members of the senate. They were incorporated into A.B. 141. The 
bill was non-controversial. Alpine county was removed from the ninth district and 
placed in the twenty-eighth; San 3enito county, from the twenty-fifth district to the 
twenty-third. The senatorial districts established in 1951 are shown on Map I. 

The allocation of assemblymen and congressmen to counties and sections of 
the state was made on the basis of the representation entitlements included in Table 
I. The population statistics in the table are final 1950 census figures for counties in 
California. Table I also shows the number or share of assemblymen and congress- 


men received by each county under the 1951 acts. 

A.B. 41 made the following shifts of assembly districts between counties: first, 
Los Angeles county (entitlement 31.37) lost 1 of its 32 assembly seats to San Diego 
county (4.21) to increase the latter’s assembly delegation from 3 to 4 members; second, 


San Joaquin county (1.52) lost 1 of its 2 assembly seats to Kern county (1.73) to 
increase the total from Kern county from 1 to 2; and third, San Francisco (5.86) 
lost 2 of its 8 assembly seats with 1 going to Contra Costa county (2.26) and the other 
to San Mateo county (1.78) to increase the total of each from 1 to 2. Allocation of 
assembly seats to counties receiving one or more assemblymen was strictly on the 
basis of population entitlement, with the exception of Imperial county.*® 

In addition to these major losses or gains, there were two shifts of counties 
from one district to another. Lake county was taken out of the fifth district (Napa- 
Solano) and placed in the third (Tehama-Glenn-Lake-Colusa-Yolo). San Luis 
Obispo county was taken out of the old thirty-third district (Monterey-San Luis 
Obispo) and placed in the new thirty-sixth (San Luis Obispo-Santa Barbara), and 
Monterey county got an assembly district of its own, the new thirty-fourth. These 
changes may be noted on Map II which shows the new assembly districts established 
in 1951. 

Because population is the base reapportionment factor, the population of the 
assembly districts should be compared with the ideal average of 132,328. Table II 
shows the percentage deviation of the 80 assembly districts from that ideal.” 

Sixty-two of the 80 assembly districts are within the arbitrary figure of 15 per cent 
deviation from the ideal average. The deviations in 1o districts fall between 15 and 


°° Imperial county, according to the final figures of the 1950 census, has a population of 62,975. That 
population entitles it to only 0.48 of an assemblyman. San Diego county, to the west, is entitled to 4.21 
assemblymen, yet under county-line restrictions in the California constitution (Article IV, Section 6) the 
0.21 residue cannot be joined with Imperial county. Riverside county, to the north, is entitled to 1.29 
assemblymen, yet neither can the 0.29 residue be applied to Imperial county's 0.48 plus San Diego's 0.21 
residue. Arizona bounds Imperial county on the east, and Mexico on the south. The only alternatives 
for an assembly district for Imperial county are to join it to Riverside county to create a single district 
out of both counties, or to give it an assemblyman of its own. Riverside county could point to its 1.29 
entitlement and suggest how grossly unfair it would be to combine with Imperial county’s 0.48. Imperial 
county naturally preferred an assemblyman of its own. 

*? Population of California divided by 80. 
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TABLE 1 


Population of California (Final 1950) 10,586,223 
Average for Assembly Districts (80) 132,328 
Average for Congressional Districts (30) 352,874 





| | New A.D. | N 
County 1950 | Assem.2 | No. or Cong.‘ 
Population | Entitle. | Share Entitle. 


Metropolitan 
| Los Angeles (S)! ‘ 4,151,687 | 31.37 se 11.77 
Orange (S).... Pe 216,224 | 1.63 ims 61 


ned al 
Subtotal... +++] 4,867,911 | 33.01 3 | 12.38 


| San Diego (S).... , ..| 556,808 | 4.21 | | 58 
San Francisco (C)........ 775,357 5.86 j | 2.20 
Alameda (C) : ...| (40,818 | 5.59 | j .10 
Contra Costa (C)..........} 298,984 2 6 | .85 
Marin (C). etree ae 65 | r .24 
San Mateo (C) ae 235,659 | .78 y .67 
Solano (C) iseceess| SORgBOO4 79 | , .30 








Subtotal.... 2+] 29a40, 767 5.93 | | 3.35 


Total metropolitan... | 7,165,486 | 54.15 
(20.47) 
Rural 

(North Coast) 
Del Norte (N) | 8,078 | 

| Humboldt (N) 69,241 
| Lake (N).. 11,481 | 
| Mendocino (N)... Sarl 40 854 | 
| Napa (C)...... re | 46,603 | 
Sonoma (C). ..| 108,405 | 


~j-j-j-j -j -j 


Lo Oe ee 


— 


Subtotal | 279,662 | 


(North Mountain) 
| Amador (N).. ere 
El Dorado (N).......... 16,207 
Lassen (N).. 18,474 
Modoe (N). coeewal 9,678 
Nevada (N).... oe 19,888 
4 0) a eee 41,649 
Plumas (N).. 
Shasta (N) 
Sierra (N) 
Siskiyou (N) 
Trinity (N)... 


NWNWNWNKWNAANWNNWAGD 
1 i 
oS S 


Subtotal 


(Central Mountain) 
Bi RRO) ssc cokes <caes 241 
Calaveras (C)... ‘ 9,902 
Inyo (C)... pene 11,658 
Mariposa (C)............ 5,145 
Mono (C)..... aware 2,115 
Tuolumne (C)........... 12,584 


EN aioe cen 41,645 
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County 1950 | Assem.2 | No. | Cong.! 
| Population | Entitle. h , Entitle. 


| 
-| 

A. " 

| | 

(Sacramento Valley) 

| Butte (N). | 64,930 0.49 it 0.18 
| Colusa (N) ree 11,651 0.09 f 0.03 
| 

| 

} 


Glenn (N). | 15,448] 0.12 /i 0.04 

277,140 | 2.09 0.79 
Sutter (N). 26,239 | 0.20 0.07 
| Tehama (N) 19,276 | 0.15 i 0.05 
| Yolo (N) | 40.640 | 0.31 0.12 
Yuta (N) | 247420 | 0.18 / 0.07 


Sacramento (N) | 
| 


Subtotal 479,744 3.6: 3.§ 1.36 
(Central Coast) | 
Monterey (C) 130,498 98 0.37 

| San Benito (C) 14,370 | : : 0.04 
|} San Luis Qbispo (S) 51,417 0.15 
| Santa Clara (C). 290 547 2.2 ie | 0.82 


Santa Cruz (C). 66,534 e 2 0.19 








ee 





— 
_ 


Subtotal 553,366 | 


(San Joaquin Valley) 
| Fresno (C) 276,515 | 
| Kern (C) 228 ,309 
| Kings (C). 16,768 | 
| Madera (C).... 36,964 | 
Merced (C) . 69,780 
| San Joaquin (C)... 200,750 | 
Stanislaus (C) 127,231 | 
Tulare (C) 149,2 


Ww we 


tig. s 


SHI sss 


i 


Subtotal 1,135,58 


(Desert) 
Imperial (S) 62,975 
| Riverside (S) 170,046 
San Bernardino (S 281,642 





Subtotal. . | 514,663 
(South Central Coast ) 

| Santa’Barbara (S) 98 ,220 

Ventura (S).. 114,647 


Subtotal 


Rural total 
Metropolitan total 





1Nore: N—North; S—South; C—Central. 

2“Assem. Entitle."’ means Assembly entitlement 

3“New A.D. No. or share” means number of Assemblymen granted in A. B. 41. 
4“Cong. Entitle."” me ans congre ssional entitlement. 

5“New C.D. No. or share’ means number of congressmen granted in 


Nore: Table I is reprinted from REPORT OF THE ASSEMBLY INTE RIM COMMITTEE, pp. 43-5 
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Population Entitlement | Share in Proposed Districts 


A. Assembly 
LS ere j ap 6.13 6.45 
a oe ree ioe 43.08 43.00 
| re : dare coe 30.81 30.60 

B. Congressional! 
North.... 2.30 2.25 
BOWE, .5....% : : 16.01 16.50 
Central. . a 11.69 11.24 





TABLE II 


New Assemsty District PopuLaTion AND PERCENTAGE DevIATION FROM IDEAL OF 132,328 





| | 

District } District | 

Number Population | Deviation || Number Population Deviation 
| 115,671 2.6 


| 

117,171 
156,489 | 

} 

| 

| 

| 


115,478 


eS) 


97,190 26.6 || 4 114,904 
114,760 | ae 127,746 
151,206 | 4. I] 43 eee 149,265 
127,885 | 3.4 | 46 130,081 
188,011 7, | é ‘ 116,337 | 
137,829 | 4. | 48..... 124,719 | 

| 
| 
| 
! 
| 
| 


Kim Dinivi 


on 


137,830 | 4.5 i} ~ 129,781 
160,000 20.5 122,397 
137,430 3.4 i] é 159,119 
200 ,535 61.8 | 52... 135,957 
131,400 : | 5e wat 126,344 
115,200 2. i er oe 122,846 
118,800 + | 55 severe} 182,801 
106,200 9, | 56 151,965 | 
117,000 | 6 { ee 119,273 | 
135,000 | + 2. See s3 ..| 133,106 
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129,911 107,031 
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148,856 62,512 
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Nore: Table II is reprinted from REPORT OF THE ASSEMBLY INTERIM COMMITTEE, p. 74. 
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20 per cent; those in 8, over 20 per cent. The greatest deviation, —52.8 for the 
Seventy-sixth Imperial district, is caused by the county’s location and the respect 
in which the California constitution requires reapportioners to hold county lines. The 
second greatest deviation, +51.5 for the Twelfth district, may be better understood 
by noting that San Joaquin county would have held its second assemblyman if there 


had been 81 instead of 80 seats to apportion. 
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Sixteen of the 30 congressional districts were given to southern California; 14 
to northern California. Los Angeles county, which had g 1/3 districts by the re- 
apportionment of 1941, was increased to 12. An additional congressman was granted 


to the San Diego, Riverside, Orange and Imperial county area. San Mateo county 
The remaining 2 new seats were allocated to the 


was made a single district. 
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Sacramento Valley and the San Joaquin Valley areas. Numerous other minor 
changes were made, but they are impossible to describe in the space of this article. 
Map III shows the congressional districts established in 1951. 

Table III includes actual or estimated population for each of the 30 congressional 
districts. It also shows the percentage deviation of the district populations from 
the theoretically ideal average of 352,874.° 


TABLE III 
New Concressionat District PopuLATION AND PERCENTAGE DEVIATION 
FROM IDEAL OF 352,874 





District 
Number Population Deviation 
1. ; oad nad aceite 2.9 


371,000 S. F. (19, 21, and 22) ‘assembly districts. .. 
389, 000 S. F. (20, 23, and 24) assembly districts. .. . 
4027263 

365,400 Alameda (16, 17, 18) assembly districts... .. 
358 1200 Alameda (13, 14, 15) assembly districts... . . 


‘ (58, 63, 65) assembly districts........ 
59, 60) assembly districts......... 
; (46, 67, 68) assembly districts 

(44, 70) assembly districts........ 
(40, 45, 51) assembly districts 

(43, 47) assembly districts 

(41, 42, 48) assembly districts. . 
(57, 64) assembly districts 

(52, 5 55, 69) assembly districts 

(54, 56) assembly districts 

. (49, 50, 53) assembly districts 

. (61, 62, 66) assembly districts. . 
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339 "625 ) Sita ‘and San Diego Seventy-seventh 
Assembly District 

231,972 

410, ,403 San Diego (78, 79, 80) Asse embly District. . . 





Nore: Table III is reprinted from REPORT OF THE ASSEMBLY INTERIM COMMITTEE, pp. 74-5. 


Exactly half of the 30 congressional districts exceed the 15 per cent deviation, and 
of this group 10 are in Los Angeles county. One of the factors tending to produce 
this result is the requirement that, within counties, congressional districts be com- 
posed of whole assembly districts.™® 


X. ConcLusion 


The primary concern in this article has been to discuss procedures and problems. 
Reasons have been given for some of the procedures followed, not to suggest that 


5° Population of California divided by 30. 
5° See page 448 of this article. 
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they are the only methods of operation, but rather to show some of the thinking 
that lay behind what was done. The concern has not been with justifying the sub- 
stance of the 1951 reapportionment acts in California. Such an evaluation should 
come from someone outside the group that worked on the bills, and from one who 
has no political ax to grind. 

Neither has it been the intention to imply that the bills were not subject to opposi- 
tion. There was controversy in the legislature, and strong objections were made 
from a group in the Democratic party outside the legislature. Although it appeared 
for a time that representatives of the Democratic party might file a referendum 
petition, none was filed. Mr. Glenn M. Anderson, state chairman of the Demo- 
cratic party, and eight other persons filed a petition for a writ of mandate in the 
California Supreme Court to stop the Secretary of State of California from putting 
the 1951 assembly and congressional reapportionment acts into effect. The petition 
was denied by a six to one vote of the court.” 


°° Oct. 23, 1951. 
** Nov. 14, 1951. 
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